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Motion by Plaintiffs in Cross-bill to Require Arthur E. Randle to 
Take Testimony Within a Limited Time. 

Filed March 10, 1914. 

In the Supreme Court of the District of Columbia, Sitting in Equity. 

Eq. No. 29879. 

The Washington Loan & Trust Company, Trustee, Plaintiff, 

vs. 

Arthur E. Randle et al. 

Now come the plaintiffs in the cross-bill, filed in this cause by their 
counsel, and move the Court to limit the time in which their co-de- 
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f< ndant. Artlnn E. Handle. > 1 1 <i 11 take and file any further testimony 
on his Iiehalf in this cause. * J 

E. II. THOMAS, 

Cl IAS. H. MERILLAT, 
Attorney# for Plaintiffs in Cross-bill. 

Mr. J. S. Easbv-Smith, Attorney for Arthur E. Randle. 

Sik: lake notice that the above motion will he called to the atten¬ 
tion of the Equity Court on Friday morning, the 13th day of March, 
1 dl l, at the opening ot the ( ourt or as soon thereafter as counsel can 
be heard. 

E. II. THOMAS, • 

CIIAS. H. MERILLAT, 

Attorneys for the Plaintiffs in Cross-bill. 

Sen ice ot a copy of the above motion and notice acknowledged 
this 10 day of March, 1914. 

•L S. EASBY-SMITH, 

By RALPH B. FLEI1ARTY. 


Outer (,'ieiny Def t Arthur K. Randle 30 Days to Take Testimony 
under Cross Bill A* the Pl't'f's l.“> Days Thereafter in Rebuttal. 

Filed March 13, 1914. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 29879. 

The Washington Loan & Trust Co. 

vs. 

Arthur E. Randle et al. 

t )n motion of the plaintiffs in the ( ross Bill, and it appearing that 
they have no further testimony in chief other than the testimony 
taken on their behalf generally in this cause, and that the defendant 
Arthur E. Handle desires to take further testimony in the Cross suit 
herein, it is by the Court this 13th day of March 1914, ordered, that 
said Aitliur L. Handle be and he is 'hereby given thirty days from 
thi> date on which to take, complete and file his said testimony and 
that the cross-plaintiffs have fifteen days thereafter to take testimony 
in rebuttal as they may lie advised. 

WENDELL P. STAFFORD, Justice. 




Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. ^ oung, Clerk of the Supreme Court of the District of 
Columbia, do hereby certify, in obedience to the Writ of Certiorari, 
hereto attached and returned herewith, the foregoing to l>e true and 
correct copies of 

“1. Motion by plaintiffs in cross-bill to require Arthur E. Randall 
to take testimony within a limited time; tiled March 10, 1914;” 

1. Order of Court limiting time within which to take, complete 
and file, testimony; filed March 13, 1914.” containing the words and 
figures omitted from the record heretofore transmitted to the Court 
of Appeals of the District of Columbia, in cause entitled Arthur E. 
handle. Appellant vs. 4 he A\ ashington Loan and Trust Company, 
Trustee, et ah, Equity No. 29879. 

In testimony whereof. 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 6th dav of May, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 


Filed May 6, 1916. J. R. Young, Clerk. 

The United States of America, ss: 

The President of the I nited States of America to the Honorable the 

Justices of the Supreme Court of the District of Columbia, Greet¬ 
ing: 

Whereas in a certain suit in said Supreme Court between The 
Washington Loan and Trust Company, Trustee, plaintiff. Equity No. 
29,879, and Arthur E. Randall, William C. Woodward, Oscar 
Luckett, Surviving Trustee under the Last Will and Testament of 
Sallie A. Scaggs, Deceased, et ah, defendants, which suit was removed 
to the Court of Appeals of the District of Columbia by virtue of an 
appeal, agreeably to the act of Congress in such case made and pro¬ 
vided, a diminution of the record and proceedings of said cause has 
been suggested, to wit: 

1. Motion by plaintiffs in cross-bill to require Arthur E. Randall 
to take testimony within a limited time; filed March 10, 1914; 

2. Order of Court limiting time within which to take, complete 
and file, testimony; filed March 13, 1914. 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the ex¬ 
tent above enumerated, you shall find to the said Court of Appeals, 
so that you have the same, together with this writ, before the said 
Court of Appeals forthwith. 
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Witness the Honorable Seth Shepard, Chief Justice of the said 

in the year of our Lord one 

thousand nine hundred and sixteen. 

[Seal Court of Appeals, District of Columbia, 1893.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the 

District of Columbia. 

[Endorsed:] No. 29879 Eq. Court of Appeals of the District of 
Columbia. No. 2916, May Term. 1916. Arthur E. Randle, Appel- 
hint, vs. The \\ ashington Loan and Trust Coinpanv, Trustee et al 
Writ of Certiorari. Filed May 6, 1916. J. R. Young, Clerk. 

[Endorsed:] 2916. Arthur E. Randle, Appellant, VS. The Wash¬ 
ington Loan and 1 rust Company, Trustee, et al. Return to Writ of 
Certiorari. Court of Appeals. District of Columbia. Filed Mav 8 
1916. Henry W. Hodges, Clerk. ’ 
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IN THE 


(Court of Appeals, Sietrirt of (Columbia 

April Term, 1916. 


No. 2916. 


ARTHUR E. RANDLE, Appellant , 

vs. 

THE WASHINGTON LOAN & TRUST COMPANY, 

TRUSTEE, et al. y Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF THE CASE. 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia (R., 85-87) finding that 
appellant had violated the terms of a compromise agree¬ 
ment (R., 55-59) he had entered into with the principal 
appellees for the purpose of adjusting their pending litiga¬ 
tion, and directing that the Washington Loan & Trust Co., 
Trustee, as holder of the legal title, reconvey to the appel¬ 
lees named the title to 203 acres of land lying in this Dis- 
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trict east of the Anacostia River, or Eastern Branch, which 
land they had placed in trust with said Trust Co., pursuant 
to their agreement with appellant, and directing that ap¬ 
pellant should pay to the appellees named $6,000, which by 
the terms of the compromise agreement aforesaid he had 
contracted to pay them as liquidated damages in the event 
that he did not perform his compromise agreement. 

The appellant, Arthur E. Randle, is a promoter or opera¬ 
tor in real estate (R., 64, 75, 117) in the eastern section of 
the city across the Anacostia River, having interests in land 
south of the tract here in controversy (R., 133). On June 
10, 1909, the appellees hereinafter called the “Scaggs heirs,” 
and who were land poor, and Wood warn entered into an 
agreement with appellant (R., 16-24), whereby appellant 
agreed during each of five years thereafter to market and 
sell certain fixed percentages of their land holdings on fixed 
advantageous terms, and, as part of the agreement, the 
Scaggs heirs were induced to place title to their land in the 
Washington Loan & Trust Co., as trustee. The conse¬ 
quence of default in respect to this original agreement, on 
the part of appellant, was that the agreement should ter¬ 
minate. 

No land was sold during the first year, and when the 
Scaggs heirs demanded reconveyance of the title, appellant 
threatened the Trust Company with suit for damages if it 
complied with the demand (R., 28-29). 

The Trust Company, with antagonistic demands against 
it, filed its original bill in equity in January 14, 1911, 
making all parties in interest defendants (R., 1^29). 
Answers were filed by all parties (R., 29-53), submitting to 
the jurisdiction of the court, and the testimony was all 
closed except that to be given by appellant. 

Appellant at this stage proposed by his letter of January 
26, 1912 (R., 130, 163, 190, 200), an amicable adjustment 
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of the differences, on the basis that the Scaggs heirs were 
to allow him to carry out the contract of June 10, 1909, bv 
beginning from the day the plat was admitted to record; 
and on his part agreeing; 

“TO OBTAIN THE OUTLET FOR THE SCAGGS 
PROPERTY OF AN EXTENSION OF 34TH 
STREET THROUGH AND OVER THE COOK 
TRACT ADJOINING”; 

and that the plat heretofore made by the surveyor was to 
be agreed upon; 

And “the contract now specifically states the amount 
of the property which I must sell annually. As I feel 
sure that 1 can carry out this contract and that to the 
entire satisfaction of all the heirs, I AM WILLING 
TO FURNISH SECURITY THAT I WILL 
CARRY OUT THE CONTRACT AND SELL 
THE AMOUNT OF PROPERTY REQUIRED, 
OTHERWISE THE SECURITY MAY BE FOR¬ 
FEITED TO THE SCAGGS HEIRS, IN THE 
EVENT OF MY FAILURE TO SELL THE RE¬ 
QUIRED AMOUNT.” 

After negotiations (R., 168, 204; 168, 201-203) the 
compromise agreement was entered into on March 50, 1912 , 
between appellant and the Scaggs heirs (R., 55-61); the 
Trust Company having acquiesced (R., 172-173). 

The original suit was by the terms of this compromise 
agreement to be held open should appellant “make default 
in carrying out the terms and provisions provided to be 
done.” 

Appellant did not put up the collateral security as agreed, 
nor did he keep other of his new contractual engagements. 
Thereupon the Trust Company on October 11, 1912, filed a 
supplemental bill in the same cause (R., 53-59), seeking to 



compel Randle to perform his contracts. Answers were 
hied by all the other parties (pp. 59-62) and testimony 
taken and completed (pp. 126-175), all parties submitting 
to the jurisdiction. 1 he cause coming on for final hearing, 
and the justice then presiding in the lower court deciding 
a cross bill should be hied by all the defendants other than 
Randle, to the supplemental bill (p. 63), the cross bill was 
hied by the Scaggs heirs (pp. 63-72), praying that the 
1 rust Company be required to reconvey title to the Scaggs 
heirs, that appellant Randle be required to pay them the 
$6,000 he had contracted to pay as liquidated damages 
in the event he defaulted in his compromise agreement, 
that he be decreed either to provide the street he had 
agreed to provide as an outlet for the northern end of 
the Scaggs tract or pay damages if he could not perform, 
and for general relief. Answers to the cross bill were 
tiled by the I rust Company (R., 72) and by appellant 
Randle (R., 74). On February 27, 1914, the court, with¬ 
out objection from any one, passed an order that the 
testimony taken under the original and supplemental bills 
should l>e read and considered on the hearing of said 
cross bill” (R., 85). On March 13, 1914. on motion of the 
cross-plaintiffs and after notice to cross-defendant Randle, 
the court limited the time for the taking of testimony un¬ 
der said cross bill to thirty days for the cross-defendant 
Randle and to fifteen days thereafter for testimony in re¬ 
buttal 1>\ the cross-plaintiffs, but no testimony was taken 
under said order and the cause was heard on the testimony 

then filed, being duly calendared for hearing bv the cross 
plaintiffs (R., 85 ). 

The cause came on for final hearing and the court on 
the whole case finding appellant had failed to keep his 
agreement passed its decree (R. f 85-87). Appellant ap- 
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pealed. Appellees filed a cross appeal as to the costs item, 
but did not pursue the same. 

The present situation is that appellees land is tied up 
from sale and has been since June 10, 1909, appellees mean¬ 
while paying all taxes, and they urge that this court enable 
them to obtain sale of the same at the earliest practicable 
moment, by affirming the decree of the court below. 


August 

June 


August 


September 

November 


December 

February 

April 


June 


DATES IN THE CASE. 

Record: 

10. 1907. “Suggested Subdivision of the 
Scaggs Tract,” being “Appeal 

Exhibit No. 1..91,93, 110-111,176 

10, 1909. Luckett as trustee authorized by 
Court to enter into the original 

agreement. 

10, “ Original agreement. 

10, “ Deed in Trust . 

17, “ 1st plan differing from “Appeal 

Exhibit No. 1.” submitted by 

Randle. 

19, “ Letter of Woodward & Luckett 
to Randle, notifying Randle of 
rejection of “Appeal Ex. N. 3”; 
and also letter to Trust Com¬ 
pany .......24. 46. 91. 93, 94, 100, 178-180 

27, “ Second plan, differing from “App. 

Ex. No. 1” submitted by Ran¬ 
dle .46,51,94,95,100,180 

13, “ Letter from Woodward & Luckett 

to Randle, notifying Randle 
unless subdivision made accord¬ 
ing to agreement, reconvey¬ 
ance would be requested of 

Trust Company . 46,51,95,180,181 

1, “ Letter asking for reply to last 

letter. 46,51,95,181 

19, 1910, Randle ordered sketch from Sur¬ 
veyor.46, 95,96, 110-111,134,135,188 

8, 1910, Letter from Woodward & Luck¬ 
ett to Randle . 38, 47,95,182 

23, “ Draft of proposed modification 47, 52, 95. 96, 182, 183 

About this time, “30-acre plat,” 
prepared by Surveyor, at Ran¬ 
dle’s request; being “Appeal 

Exhibit No. 15”.47-48, 96-97.134-135,186-187 

About this time. Cook outlet plat 
prepared by Surveyor, at Ran¬ 
dle’s request: being “Appeal 
Exhibit No. 17”. 47-49,96-97,188 

28, “ Letter from Woodward & Luck¬ 

ett to Randle, notifying him to 
discontinue operations not in 
accordance with agreement.... 98,184 


186 
16 to 24 
9 to 16 


46,93, 100, 178 
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July 


August 

September 


October 


November 

January 

March 

May 

August 

November 

January 


6 , 


20 , 


12 , 


2 , 

2 , 

19, 


3, 

7, 

12 , 

22 , 


22 , 


« r . _ Record: 

letter from Randle to Wood¬ 
ward & Luckett. demanding ex¬ 
tension of time, and claiming 
that the building restriction 
strip on each side of streets 
contrary to the agreement... .83,84. 156, 184, 198 
Letter from Woodward to Ran¬ 
dle. stating it was unlikely ex¬ 
tension of time would be grant¬ 
ed, and that reconveyance 
would be demanded of land un¬ 
less Randle complied promptly 

with terms of agreement. 

Letter from Luckett to Randle, 
notifying him that unless he 
complied with terms of agree¬ 
ment within 30 days, agreement 
would be regarded as at an end, 
and reconveyance demanded.. 

1910, Letter from Randle to Trust 
44 Company tendering $148.25.... 

Letter from Trust Company to 
Randle, stating cannot record 


184 


99, 185-186 
25,91 


deed because plat not recorded 
4 Heed accompanying last letter... 
Letter from Woodward & Luckett 
to Trust Company, stating that 
Randle has failed to comply 
with the terms of the agreement 
and demanding of Trust Com¬ 
pany reconveyance of the land 
Letter from Randle to Trust Co.. 
Letter from Trust Co. to Randle 
Letter from Randle to Trust Co.. 
Letter from Randle to Woodward 
stating Randle would endeavor 
to obtain dedication through 

Cook tract. 

Letter from Scaggs heirs to Trust 
C ompany, confirming the notice 
of September 19, 1910. and re- 
questing a conveyance of the 
land . 


26.91 
91, 176.177 


26,91,99 

27.92 

28.92 

28,92 


163, 199 


^ r, 8> n al R>11 of Complaint filed.. lto29 

15 Answer of Mrs. Wilson and Mrs. 

4< Perrie to original bill filed. 29 to 34 

V, Answer of Randle to original bill 

o “ filed. . . • • ■ .. 34 to 38 

y. Answer of Woodward, Luckett, 

Mrs. Elliott, W. S. Scaggs ct 

„ to original bill filed. 39 to 53 

o, Joinder of issue under original 

bill . . . . ... 

13, 1912, Last hearing of testimony taken 

under original bill. 90 to 126 
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January 

February 

March 


April 

May 

and 

July 


August 


26, 1912, Letters to attorneys for Scaggs 

heirs, from Randle, submitting 
proposition for compromise 

agreement. 

9, “ Memo, of tentative compromise 

agreement. 

8, 1912, Randle deposited $500 with 

Woodward. 

11, “ Draft of proposed compromise 

agreement. 

27, “ Agreement between Randle and 

Cook. 

30, “ Compromise agreement entered 

into. 

Immediately after signing of com¬ 
promise agreement, Randle 
said be had decided to give 

bond. 

Later Randle said he had better 

put up the securities . 

Later Randle broached proposi¬ 
tion to form a company. 

Merillat advised Randle to keep 
to the compromise agreement.. 
27, 1912, Visit of Randle, Woodward and 

Merillat to the property. 

15, “ Abortive attempt to effect loan 

22, “ on interest of one of the 

Scaggs heirs .126 

18, “ Letter from Randle to Woodward 

proposing change of compro¬ 
mise agreement. 

25, “ Death of Luckett . 

9, “ Letter from Merillat to Randle, 

informing Randle of intention 
to file supplemental bill. 

19, “ Substitution of Woodward as 

trustee in place of Luckett, by 

order of court. 

30, “ Letter from Merillat to Randle, 

calling upon Randle to comply 
with terms of compromise 

agreement. 

3, “ Letter from Merillat to Trust Co., 

asking that supplemental bill be 
filed on account of failure of 
Randle to comply with terms of 

compromise agreement. 

13, “ Letter from Merillat to atty. for 

Randle, concurring in Wood¬ 
ward’s letter, in re (R., 133, 
134) first intimation from Ran¬ 
dle that Scaggs heirs were 
under any obligation to file plat 
before Randle gave the securi¬ 
ties . 


Record: 

130,163,190,200 
168,204 
169,171 
168,201-203 
195 

55-61,169 

140 

140 

140 

140 

133,141,154 

■128,140-141,189 

162,198,199 
129 

155,198 

205 

142,190 

142,192 


133,134,193 
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Record: 


October 

11, * 

Supplemental bill filed . 

53 to 59 


18. “ 

Letter from Randle to Merillat.. 

142,193 


26. “ 

Answer of Randle to supplemen- 



tal bill filed. 

59 to 61 

November 

4, “ 

Randle for first time informed 




Woodward that plat of 30-acre 
tract had been deposited with 
Continental Trust Co. 

132 


December 4, “ 

6 . “ 


7, “ Letter from Woodward & Meril- 
lat to Randle, notifying Randle 
to deposit the plat with them 
for deposit by them in escrow 
with W. L. & Tr. Co., in ac¬ 
cordance with compromise 
agreement, etc. 

12, “ Letter from Woodward to Ran¬ 

dle, again calling upon Randle 
to deposit plat with W. L. & 
Tr. Co. 

14. “ Letter from Woodward to Ran¬ 
dle. in reference to title to the 

property. 

Answer of defendants other than 
Randle to supplemental bill filed 
Issue joined under supplemental 

bill. 

Testimony taken under the sup¬ 
plemental bill. 

April 5. 1913, Cause calendared for hearing.... 

June 5. “ Order granting leave to file cross 

bill. 

Cross bill filed. 

Answer of W. L. & Tr. Co. to 

cross bill filed. 

February 2, 1914. Answer of Randle to cross bill 

filed. 

Issue joined under cross bill. 

Order that testimony taken under 
the original and supplemental 
bills be considered on hearing 

of cross bill. 

March 10, “ Motion and notice to limit time 

for Randle to take further tes¬ 
timony . 

13, “ Order giving Randle 30 days to 


October 3, “ 
December 22, “ 


18, “ 
27, “ 


131, 190, 194 


131,190 

151,196 
61,62 
62 

126 to 175 
63 

63 

63 to 71 

72 to 74 

74 to 84 
84 


84 


Add. to Rec. 


April 



take further testimony. 

Add to Rec. 

23, 

u 

Cause calendared for hearing... 

85 

June 

14. 1915, 

Final decree . 

85-87 


14. 

44 

Appeal noted bv Randle. 

87 


29. 

44 

Supersedeas bond filed by Randle 

88 

January 

4. 

1916. 

Designation of record by Randle. 

88 


8. 

44 

Assignment of errors filed. 

89 


24. 

44 

Transcript of record filed. 


March 

6 , 

44 

Record printed . 

Appellant’s brief filed . 


April 

10, 

44 
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ARGUMENT IN REPLY TO FIRST ASSIGNMENT 

OF ERRORS. 

The first assignment, that the court below erred, “in 
granting leave to file the supplemental hill of complaint 
may be easily disposed of by merely defining what a sup¬ 
plemental bill is, namely: “A ‘supplemental bill/ strictly so- 
called, is what its name implies,—a bill supplementing or 
supporting and adding to an original bill already filed, 
when * * * by reason of the occurrence of events 

since the institution of the suit which change or affect the 
relative rights to such suit, the latter can not be safely pro¬ 
ceeded with until the defect or omission is corrected or sup¬ 
plied, or the parties placed in accord with present condi¬ 
tions”; Shipman on Equity Pleadings, p. 291. And, 
Fletcher in his comprehensive book on Equity Pleading 
and Practice (Section 825), states that a supplemental bill 
is merely an addition to the original bill. It is a w r ell-set - 
tied rule that nothing can be inserted in an original bill 
by way of amendment which has arisen subsequent to the 
commencement of the suit, but that the same must be stated 
in a supplemental bill.” 

It is apparent, from the consideration of the following 
facts in the record, that the court below not only committed 
no error in granting leave to file the supplemental bill, but, 
on the contrary, proceeded according to well-known and 
established rules of practice in equity, in allowing the sup¬ 
plemental bill to be filed, namely: 

The original suit was on the construction of the 
agreement of June 10, 1909; and question of breach 
of the same; 

Before final decree on the original bill, the com¬ 
promise agreement of March 30, 1912, was entered 
into. 








After execution of the compromise agreement, con¬ 
troversy arose as to the same, and also question of 
breach of the same. 

Counsel for appellant had notice (R., 53) of filing 
of leave to file the supplemental bill, and the order 
granting such leave recites (R., 59) “due notice having 
been given.” 

Filing of supplemental bill avoided a multiplicity of 
suit; and also avoided delay, etc., required in filing an 
original bill. 

Moreover, it would seem that appellant had abandoned 
this first assignment, as his brief is silent on that point be¬ 
yond the mere recital of the assignment. 

ARGUMENT IN REPLY TO SECOND AND 
THIRD ASSIGNMENTS OF ERRORS. 

I hese two assignments that the court l>elow erred, (2) 
“in failing to dismiss the original and supplemental bills of 
complaint at the final hearing of the cause thereon ” and 
(3) “in granting leave to file the cross bill,” may be dis¬ 
cussed together. 

This second assignment presupposes that the court at 
the hearing found no case made out under the original and 
supplemental bills and the testimony thereunder, but this is 
absolutely contrary to the record in the case, which is, that 
the court did find or consider that a case had been made 
out under the original and supplemental bills and the testi¬ 
mony thereunder, but also found that before complete and 
full justice could be done between all the parties to the 
cause, it would be safer and wiser that a cross bill be filed 
by the defendants other than Randle against the defendant 
Randle and the plaintiff. Hence the court at that hearing 
granted leave to the defendants other than Randle to file 
such a cross bill. 
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And a complete answer to the third assignment may like¬ 
wise be had by merely defining a cross bill, and its pur¬ 
poses, and the time of filing the same. In Ayers vs. Carver, 
17 How., 591, it was said that “a cross bill is brought by a 
defendant in a suit against the plaintiff in the same suit, or 
against other defendants in the same suit, or against both, 
touching the matters in question in the original bill. It is 
brought * * * to obtain full and complete relief to 

all parties, as to the matters charged in the original bill.” 
And Professor Fletcher, in his treatise on Equity Pleading 
and Practice, Section 887, says: “As a general rule, a cross 
bill is also necessary to enable a defendant to have a decree 
against a codefendant”; see cases cited in notes to said 
section; see also Section 895. 

See also quotation from Adams’ Eq., p. *420, on pages 
j^-51 hereof. 

In regard to the time of filing a cross bill, it may be said 
that the old and general rule was that the cross bill should 
be filed at the time of filing the answer, and later it was 
held that the cross bill might be filed up to the time of 
publication of the testimony, but this old rule was applicable 
when the taking of testimony was in secret. The modern 
rule is that a cross bill may be filed at any time, in the dis¬ 
cretion of the court, up to the time of the passage of the 
final decree in the case. This rule is stated by Professor 
Fletcher, Section 500: “The court will, in its discretion, in 
some instances, allow or even direct a cross bill to be filed, 
where, upon the hearing, it appears to the court that the 
condition of the suit is insufficient to bring before the court 
the rights of all the parties in matters essential to a just 
determination of the cause, and will reserve the necessary 
directions or declarations, touching the matter not fully in 
litigation by the former bill, until the cross bill is heard.” 





In the case of Neal vs. Foster, 34 Fed., 496, the court 
in its opinion stated the rule as follows: 

The court may, sua sponte , direct the filing of a 
cross bill when it appears necessary to a complete de¬ 
termination of the case, at any time before final de¬ 
cree; and, in my judgment, there ought to be no fixed 
rule against a defendant’s filing a cross bill in a proper 
case before the final hearing; the objection of laches 
being disposed of in each case on the particular circum¬ 
stances thereof, or by rule of court or of the Supreme 
Court.” 

In the case of Morgan’s, etc., R. R. Co. vs. Texas Cent. 
Rv. Co., 137 U. S., 171, it was said: 

This (cross) bill was filed, on leave, before the tes¬ 
timony was taken, and though there should be as little 
delay as possible in filing bills of this kind, yet that was 
a matter entirely within the discretion of the court, 
which could have directed it to lie filed even at the 
hearing.” 

Now the appellant attempts to raise the point that, while 
the order allowing the cross bill to be filed (R., 63) pro¬ 
vided a period of fifteen days, yet nevertheless the cross bill 
was not filed until four months after the order. On 
this point, it may be said that it is an elementary rule of 
practice that the party wishing to avail himself of a default 
in the failure of the opposite party to file a pleading in 
time, must do so while the default exists and can not take 
advantage of the default after the pleading has been filed 
even though it is filed beyond the time allowed; and, least 

of all, can not be heard to raise such a point in the appellate 
court. 

Finally, it may be added, that there was an unwritten 
understanding between counsel in the court below that 
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counsel for the cross-plaintiffs should have further time for 
the filing of the cross bill. 

WAIVER OF OBJECTIONS UNDER THE FIRST 
THREE ASSIGNMENTS OF ERROR. 

It is respectfully submitted that, in addition to the action 
of the lower court, in the instances complained of in the 
first three assignments of error, being in accord with the 
well-known and established practice of equity courts, as 
just shown in appellees’ argument above, the record in this 
cause conclusively shows that the appellant has no stand¬ 
ing now in this court to maintain said three assignments, 
because by his answers to the original, supplemental and 
cross bills he submitted to the jurisdiction of the court be¬ 
low, waived the question of jurisdiction, and is now 
estopped from raising it. 

Appellant, in his answer to original bill, prayed (R., 37) : 

“that this court, as a court of equity, will determine 
his rights under said agreement,” etc. 

Testimony was taken under original bill (R., 90 to 126), 
during the course of which counsel for appellant cross- 
examined witnesses produced on behalf of original plain¬ 
tiff, and also produced witnesses in his own behalf. 

After the taking of this testimony, the compromise agree¬ 
ment was entered into, wherein appellant agreed (R., 57) : 

“that in the pending equity cause * * * should 

the party of the second part (Randle) make default in 
carrying out the terms and provisions provided to be 
done,” etc., “a decree is forthwith to be entered in said 
cause, WHICH IS TO BE RETAINED OPEN FOR 
THIS PURPOSE,” etc. 

Now this compromise agreement was not l)efore the 
lower court until it was filed therein as an exhibit to the 







Supplemental Bill (R.. 53 to 59), and appellant in his 
answer thereto, far from raising any objection whatsoever 
to the filing of the same, admitted the execution of said 
compromise agreement, and prayed (R., 60, 61) : 

that this Honorable Court may pass a decree herein 
requiring of the parties to said compromise agreement 
to do and perform,” etc. 

Thereupon testimony was taken under the supplemental 
bill (R., 126 to 175), and on June 5, 1913, leave was 
granted to defendants other than Randle to file a cross bill 
(R., 63 ). Appellant then made no objection to the court’s 
action in so doing, his then objection, as specified in his 
brief (p. 19), being to the court proceeding to a final decree 
on the ground that the Trust Company was not a party to 
the compromise agreement, and it was to meet this very 
objection that the court granted leave to file the cross bill. 

Nor, in his answer to the cross bill (R„ 74 to 84) any¬ 
where can there be found any objection either to the action 
of the court in granting leave to file the cross bill, nor to the 
time of filing same, but, on the contrary, after the general 
and usual exception (R.. 74) directed merely to “the many 
errors, uncertainties, and imperfections in said cross bill 
contained, his answer recites: 

“at the same time praying that in so far as this 
answer sets up his counter claim against the original 
plaintiff and cross plaintiffs, the court may grant him 
the relief to which lie may be equitably entitled under 
the facts of the case and the rules of law and principles 
of equity applicable thereto,” etc. 

And concludes with a prayer (R., 82) : 

“That this court may decree that said cross-plaintiffs 
pay him damages,” etc. * * * “and said plain¬ 

tiffs may be compelled to specifically perform,” etc. 
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It is respectfully submitted that, under the record in this 
cause, appellant has waived any right to object to the juris¬ 
diction of the court below, either as the original, supple¬ 
mental, or cross bill, or the filing of the same; 

Tyler vs. Moses, 13 App. D. C., 428, 443; 

U. S. Trust Co. vs. Blundon, 42 App. D. C., 500; 

McGowan vs. Parish, 237 U. S., 235, 295. 

And in the latter case, Mr. Justice Pitney, in delivering 
the opinion of the court, laid down the familiar doctrine 
that: 


a court of equity ought to do justice completely, 
and not by halves 1 ; and a cause once properly in a 
court of equity for any purpose will ordinarily be re¬ 
tained for all purposes, even though the court is there¬ 
by called upon to determine legal rights that otherwise 
would not be within the range of its authority.” 

ARGUMENT IN REPLY TO FOURTH ASSIGN¬ 
MENT OF ERROR. 

In regard to the Fourth Assignment, the court below, in 
ordering to be considered and in considering the testimony 
taken under the original and supplemental bills at the final 
hearing of the cause on the original, supplemental and cross 
bills, merely followed the established rule of chancery prac¬ 
tice that has always obtained in this country. 

Under the English practice, when secret examinations 
prevailed, evidence in a cross cause, taken after publication 
in the original cause, could not be read at the hearing to any 
point to which testimony had been taken in the latter; but, 
in this country, the rule is that “upon bill and cross bill, 
where there are the same parties, and the evidence is ap¬ 
plicable to the issues in both suits, in a hearing upon the 
cross bill the testimony taken in the original suit will be 






admitted,” and “a party may obtain an order that the depo¬ 
sitions in the original cause may be read in the cross cause, 
saving just exceptions”; Fletcher, Eq. PI. and Pr., Section 
913; and coses cited in note 80 thereunder. 

As the testimony taken under the original and supple¬ 
mental bill was “applicable to the issues” also under the 
cross bill, there was no necessity for the Scaggs heirs to 
take further testimony which would be but a repetition of 
that already in the cause, especially so since appellant in his 
answer to the cross bill (R., 75) states: 

in answer * * * this defendant refers to said 

agreement and said deed of trust which have been 
heretofore exhibited in this cause, copies of the same 
being attached to the original bill as Exhibit B and 
Exhibit A, respectively,” 

and, all the way through his answer refers to the former 
pleadings in the cause, and asks that thev may be con¬ 
sidered as part of his answer to the cross bill; also denying 
allegations of the cross bill, many of these allegations being 
practically identical with the allegations of the original and 
supplemental bills, and concerning which depositions had 
already been taken in the cause under the original and sup¬ 
plemental bills. 

The appellant at the time, as the record discloses, made 
no objection to the passage of this order, the w ords “saving 
all just exceptions” being the usual general exception di¬ 
rected not to the order itself but to any objections that 
counsel might have previously made as to the admission or 
exclusion of evidence during the taking of the testimony 
before the Examiner. 

From the reference to this order on pages 8 and 19 of 
appellant’s brief, and the wording of the fourth assign¬ 
ment, and an inspection of page 85 of the record, it would 
seem as though appellant is attempting to throw around 
this order the coloring that by it he was arbitrarily pre- 
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eluded from offering any testimony under the cross bill. 
Such is not the fact; he was given opportunity to offer any 
additional testimony if he so desired, but he failed to take 
advantage of it, and can not now be heard to complain in 
this respect. The Printed Addition to the Record discloses 
that on March 10, 1914, there was filed in the cause, with 
due notice to, and acknowledgment of the same by, coun¬ 
sel for appellant, a motion to limit the time in which ap¬ 
pellant should take and file any further testimony on his 
behalf, and that on March 13, 1914, the court passed the 
order set forth in the Addition to the Record, giving appel¬ 
lant thirty days to take and file further testimony. Appel¬ 
lant having failed within the time specified in this order to 
take any further testimony, the cause on April 23, 1914 
(R., 85), was calendared for hearing. Counsel for appel¬ 
lant had notice of the same (R., 85); and there does not 
appear to have been any objection made thereto. 

It is respectfully submitted that upon the established 
practice in equity courts, and the record in this cause, that 
the fourth assignment should not be considered by this 
court. 


We will take up and discuss the 5th, 6th, 7th, 8th, 9th, 
10th and 11th assignments of error together, and lastly, 
since they consist in repetitions, and all apply to the merits 
of the case. 

ARGUMENT IN REPLY TO TWELFTH ASSIGN¬ 
MENT OF ERROR. 

This assignment, being to the admissibility in evidence 
of the letters of November 7, 1912 (R., 190, 194), and 
November 12, 1912 (R., 190), at most could be urged only 
to the credibility of the evidence, and not to its admissi¬ 
bility. 
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Moreover, it is respectfully submitted that, under the 
rules of this court, appellant has no standing on this as¬ 
signment because the record discloses (R., 131, 132) that 
these letters were introduced in evidence while Dr. Wood¬ 
ward was testifying on direct examination, in the testimony 
in chief of defendants other than Randle, under the supple¬ 
mental bill, and no objection was made by appellant to their 
introduction in ez'idence. So far from objecting to them, 
the first thing that appellant did in giving his direct testi¬ 
mony in chief under the supplemental bill was to identify 
a letter of November 14, 1912 (R., 151, 196), written to 
him by Dr. Woodward, and immediately offer the same in 
evidence. It is a most inconsistent stand for appellant to at¬ 
tempt to maintain—to now object to the letters of Novem¬ 
ber 7 and 12, 1912, of appellees, on the ground that they 
were written later than the date of filing of the supple¬ 
mental bill, and at the same time himself rely on another 
letter of appellees dated subsequent to the two he com¬ 
plains of. 

It must be borne in mind, also, that these letters were 
written prior to the filing of the cross bill, and at the time 
of the filing of the same were already in evidence without 
objection, and hence were very properly admissible in evi¬ 
dence under the cross bill, and, therefore, the error, if any, 
was cured. 

Moreover, the record, independently of these letters, con¬ 
tains ample evidence to support the final decree in favor of 
the appellees. 

ARGUMENT ON THIRTEENTH ASSIGNMENT 

OF ERROR. 

This assignment is so indefinite and general that the ap¬ 
pellant can not properly urge the same in this court; nor 
can the appellees be called upon to meet a “blanket” as- 


- 
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signment without any specification as to the particular al¬ 
leged errors in the admissibility of evidence before the Ex¬ 
aminer, or in the consideration of the same by the court 
below. Indeed, appellant has evidently found it impos¬ 
sible to argue such an assignment in his brief, and has hence 
therein passed it over in silence. 

ARGUMENT IN REPLY TO 5TH, 6TH, 7TH, 8TH, 
9TH, 10TH AND 11TH ASSIGNMENT OF 
ERRORS. 

These Assignments, all being on the merits of the cause, 
may be considered together, and may be disposed of by con¬ 
sidering and answering the following questions: 

First, What were the original and supplemental agree¬ 
ments, and the true intent and meaning thereof? 

Second, How did the parties to these agreements act be¬ 
fore, at the time of, and after the execeution of the original 
agreement, and of the supplemental agreement? 

Third, Who was guilty of the first default, or breach, 
under the original agreement, and under the supplemental 
agreement ? 

Appellees’ answers to these propositions may be found in 
the following analysis of the case. 

ANALYSIS OF THE CASE. 

The subject matter of this case is an original and a sup¬ 
plemental or compromise contract between the Scaggs heirs, 
parties of the first part, and Arthur E. Randle, the appellant 
here, party of the second part. For the carrying out of said 
contracts the parties appointed the Washington Loan and 
Trust Company trustee. These contracts relate to an im¬ 
proved tract of unsubdivided land, comprising about 203 
acres, in the eastern part of the District of Columbia, be- 
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longing to the Scaggs heirs. The tract itself will be re¬ 
ferred to as the Scaggs tract. 

Original Contract. 

On June 10, 1909, the Scaggs Heirs entered into a con¬ 
tract with appellant for the sale of the Scaggs tract (R., 
16 to 24), and on the same day, pursuant to said contract, 
conveyed said tract to the Washington Loan and Trust 
Company in trust (R., 9 to 16). The purport of this con¬ 
tract and deed in trust in so far as it bears upon this case is 
as follows: 

Subdivision of Scaggs tract. The Scaggs Heirs granted 
appellant sole and exclusive right for a period of five years 
to make subdivisions, in j>arcels not exceeding 30 acres at 
any one time (R., 16). Appellant was authorized to select 
the particular parcels to be subdivided, subject to the ap¬ 
proval of William C. W'oodward and Oscar Luckett (R 

17 ). 

Dedication of streets , avenues, and alleys. The Scaggs 
Tieirs undertook to dedicate without cost to the appellant all 
necessary streets, avenues, and alleys. (R., 12, and 16-17). 
Appellant represented to W'oodward that the area required 
to be dedicated by the Scaggs heirs would be approxi¬ 
mately 25 per cent of the entire tract (R., 181) and to 
Lucket that it would not exceed 33 per cent, and Luckett so 
represented to the court when seeking authority to make the 
contract (R., 104). In order, however, that the dedication 
of an excessive amount of land might not be required (R., 
102), and that appellant might be at liberty to subdivide 
without having to depend on any one’s approval of the plan 
(R., 131), an agreed plan of sulxlivision was embodied in 
the contract, designated “Suggested Subdivision of Scaggs 
Tract, Benning, D. C., August 10, 1907.” and it was speci¬ 
fically stated in the contract and on the plat itself that dedi- 





cations were to be the minimum area allowed by the Com¬ 
missioners (Rec., 17, 176), the restriction proznding for the 
dedication of the minimum permissible area haznng been in¬ 
terlined into the contract before it zoos executed (R., 109). 

I his restriction was in accordance with existing' law, 
Sec. 2 of the Act of Congress of May 31, 1900 (31 St. 
at L., 248), providing: 

“ I hat in order to facilitate the extension of streets 
and encourage the donation of land in accordance with 
the plans for the permanent system of highways, the 
Commissioners of the District of Columbia be, and 
they are hereby, authorized, whenever in their judg¬ 
ment it may seem proper, to accept the dedication of 
streets shown on said plans, and record same, under 
the following conditions, namely: Streets which are 
shown as ninety feet in width on said plans may be 
accepted with a width of not less than sixty feet: Pro¬ 
vided, That the parties dedicating same agree to es¬ 
tablish building restriction lines to agree with the street 
lines as shown on said plans; and streets shown on said 
plans as one hundred and twenty feet or more in width 
may be accepted with a width of not less than ninety 
feet; Provided , That the parties dedicating same agree 
to establish building restriction lines to agree with the 
street lines as shown on said plans: And provided fur¬ 
ther, That the space l>etween the street lines, as estab¬ 
lished under the terms hereof, and the building restric¬ 
tion lines shall l)e considered as private property set 
aside and to be used for parking purposes; But pro¬ 
znded further. That the parties so dedicating shall 
agree that said parking shall be subject to the regula¬ 
tions of said Commissioners in regard to height of 
parking and the projection of buildings beyond the 
building line, and that the District of Columbia shall 
have a right of way through said parking for sewers 
and water mains free of cost, and to lay thereon side¬ 
walks, if, in the judgment of said Commissioners, the 
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space between street lines is not sufficient to admit the 
construction of such sidewalks within said lines.” 

Because of objections on the part of the appellant (R., 
102), however, the contract was made to provide that the 
land might be subdivided according to some other practi¬ 
cable plan approved by William C. Woodward and Oscar 
Luckett (R., 17). 

Sales. The Scaggs Heirs granted appellant sole and ex¬ 
clusive right for^a ueriod of five years To r J^k?^j£ / ^'vhole 
or in part of TfH-y - sltlxji: *ided portio9? f t *f Sit* tract and of anv 
subdivisions that he might make (R., 17). Out of the pro¬ 
ceeds of each sale the Scaggs Heirs were to receive during 
the lirst two and one-half years of the contract five cents a 
square foot and during the latter two and one-half years 
six cents; and apj)ellant was to receive as commission or 
compensation for his services anything that might be re¬ 
ceived over the prices named ( R., 17-18, and 21). In sub¬ 
stance. appellant was given an option, at the prices named, 
on any and all land that might not l>e dedicated for streets, 
avenues, and alleys, and the Scaggs heirs were to donate 
to the public all such land as within the contract might be 
required for such highways. 

Cost of developing , etc. Appellant agreed to make at his 
own exj>ense such subdivision of the Scaggs tract as he 
deemed desirable and to advertise said land at his own ex¬ 
pense in such manner as he considered expedient (R., 21) ; 
also to pay the trustee for all sendees rendered (R., 18). 
He furthermore expressly agreed that no cost of subdivid¬ 
ing, advertising, or in any w ise developing or marketing said 
property, nor any compensation due the trustee, nor any 
part thereof, should be paid bv the Scaggs heirs or charged 
to or demanded of them ( R., 21). 

Time for performance. Appellant agreed to have sold or 
caused to be sold or under bona fide contract of sale certain 
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named percentages of the land by the eft<$* 5f each annual 
period after the execution of the contract; but it was agreed 
that the only responsibility or penalty for his failure so to 
do would be the termination of the contract, at the option 
of the Scaggs heirs, should the failure continue after 30 
days notice from them (R., 21-22). 

Contract authorised by this Court. One of the parties to 
this contract, Oscar Luckett, held an interest in the Scaggs 
tract solely as the surviving trustee under the will of the 
late Sallie A. Scaggs (R., 104). In order to determine his 
authority to enter the contract, he filed an amicable suit 
against his cestius que trust (R., 104), setting forth the 
proposed contract as an exhibit to his bill; and after testi¬ 
mony taken, the court authorized Luckett to enter into a 
contract in the words and figures set forth in said exhibit 
and retained the cause with leave to the complainant to ad¬ 
minister his trust under the direction of the court (R., 186). 

Failure of the Original Contract. 

Selection of area for subdivision; “The Thirty Acre 
Tract.” In the exercise of his right under the contract (R., 
17), appellant proposed to Woodward and Luckett to sub¬ 
divide first a tract of approximately thirty acres. The sub¬ 
division of some other part of the Scaggs tract was sug¬ 
gested to him, but there was no dispute and Woodward and 
Luckett approved appellant’s choice (R., 131), and there¬ 
upon it became the area to be first subdivided. The Thirty 
Acre Tract selected by appellant for subdivision does not 
abut on any public road, being separated from the Benning 
Road by intervening tracts of private property, lying to the 
north, over one of which the Scaggs heirs owned a twenty- 
foot right of way to said road. This fact appeared in the 
deed in trust to the Washington Loan & Trust Company 
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(R.. 10) and on the plat shown in the original dealings (R 
97). 

Appellant abandons the authorized plan of subdiznsion. 

1 here is no evidence anywhere in the record of any attempt 
b\ appellant to subdivide the d hirtv Acre Tract, or any 
other part of the Scaggs tract, in accordance with the plan 
embodied in the contract. 

Plans submitted by appellant for approval . Somewhat 
more than two months after the execution of the original 
agreement—that is, on August 17. 1909—appellant sub¬ 
mitted to Woodward and Luckett for approval the sketch 
of a proposed subdivision of the Thirty Acre tract (R., 
178-9, 24-25, 93-94, 105-6-7). It was impracticable, in that 
it did not conform to the official street extension plan (R., 
179, 100). Moreover, it called for the dedication of streets 
ninety feet wide, instead of streets sixty feet wide with fif¬ 
teen foot building restrictions, the proposed dedication being 
in excess of the minimum allowed by the Commissioners 
(R., 178, 179). The Scaggs heirs were required to dedicate 
for streets, avenues, and alleys a trifle more than 42 per 
cent of the area subdivided (R., 93, 106).. By letter of 
August 19. 1909, Woodward and Luckett declined to ap¬ 
prove the proposed plan and at the same time notified ap¬ 
pellant that they were not authorized to approve any plan 
that would substantially increase the amount of land to be 
dedicated by the Scaggs heirs over and above the amount 
called for by the plan of subdivision embodied in the con¬ 
tract, or that called for dedications in excess of the minimum 
allowed by the Commissioners; and they called appellant's 
attention to the fact that the clause limiting dedications to 
the minimum area zcas inserted in the contract , for the pur¬ 
pose of having fifteen foot buildings restricted on all major 
streets and avenues, so as to limit so far as practicable the 
amount of land to be dedicated, the price of the land hewing 
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been fixed with that in mind (R., 179-180, 93-94). A copy 
of this letter was sent to the Washington Loan & Trust 
Company (R., 24-25, 94 ). 

More than a month elapsed and then, on September 27, 
1909, appellant submitted another plat (R., 94, 100, 180). 
Notwithstanding the letter sent to appellant on August 19, 
1909 (R., 179-180) just referred to, this plat called for the 
dedication by the Scaggs heirs of ninety foot streets, with 
no building restriction lines, and required the dedication 
for streets, avenues, and alleys of 42 / 2 per cent of the area 
subdivided. (R., 180, 94-95). This plat was not approved 
by Woodward (R., 95). This plat was never submitted 
to Luckett for consideration (R., 106). 

After waiting a month and a half without evidence of 
any activity on the part of the appellant, on November 13, 
1909, Woodward and Luckett sent him a letter reviewing 
the situation, asking when they might expect definite action 
by him, and requesting that if he was not going to make 
subdivisions calling for dedications not exceeding 30 per 
cent of the entire tract the contract be abrogated and the 
land reconveyed to the owners (R., 180-181, 95). Re¬ 
ceiving no reply to this letter. Woodward on December 1, 
1909, left a copy of it at appellant’s office, with a written 
request for an early reply (R., 181-95). No answer to 
either letter was ever received (R., 95). 

On February 19, 1910, Randle ordered from the Surveyor 
a sketch of a subdivision of the entire Scaggs tract (R., 
46, 95L It was represented from the Surveyor’s office 
that the sketch then prepared would require the dedication 
of approximately 35 per cent of the entire tract if certain 
building restriction lines were established (R., 95, 182).* 
Woodward, on April 8, 1910, delivered a letter to Randle, 

♦This plan was later developed by appellant and offered in evidence 
by him under the original bill (R., 110-111, 113, 188), showing that with 
building restriction lines it called for the dedication of but 30 per 
cent of the land (R., 110), and without such lines, it called for the 
dedication of 37^ per cent (R., 113). 



26 


in which Woodward and Luckett formally proposed a 
modification of the original contract to meet the situation, 
agreeing—Luckett subject to the approval of the court (R., 
107)—that if their proposal were accepted they would ap¬ 
prove a plan for the subdivision of the Thirty Acre Tract 
then in the course of preparation, at appellant’s request (R., 
96), in the Surveyor’s office, Woodward having been 
authorized by his principals so to do (R., 95, 98, 107, 182). 
Appellant would not approve the proposal (R., 95), but on 
April 23, 1910, Oscar Brothers, who had assisted appellant 
in his transactions with respect to this matter, left with 
Woodward a counter-proposal (R., 95-96, 182-183), which 
Randle personally withdrew on the same day, saying that 
he would proceed under the original contract, without modi¬ 
fication (R., 47, 96). 

The / hirty Acre Plat. The plat of the Thirty Acre Tract, 
just referred to. that Woodward and Luckett had by their 
letter of April 8, 1910 (R., 182) conditionally offered to 
approve, which offer appellant had rejected (R., 95 ), plays 
an important part in the negotiations subsequent to its prepa¬ 
ration, and is commonly referred to as the Thirtv Acre Plat 
(R., Appeal Exhibit No. 15, 186-7). It was prepared by 
the surveyor at appellant’s request (R., 96), but Woodward 
and Luckett were consulted from time to time in its prepara¬ 
tion (R., 100, 107, 120-121). On all streets in excess of 
50 feet in width there are laid down fifteen-foot building 
restriction lines, the width of the street proper being 60 
feet, and across the northern boundary runs a street, called 
Day Place. 50 feet in width. (R., 187). This plan called 
for the dedication of 39 per cent of the land for streets, 
avenues, and alleys (R., 110). It differed materially from 
the plan embodied in the contract in that the contract plan 
did not call for a street along the northern boundary, abut¬ 
ting the adjoining property (R., 101), which was not re- 
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quired by the street extension plan (R., 119-120). Wood¬ 
ward refused* to approve this plan because it called for the 
dedication of valuable land for the street that flanked the 
property of Matthew E. Cook and other abutting property, 
since if such lands were once dedicated the Scaggs heirs 
would be deprived of their power to dictate to a certain 
extent how such abutting land should be subdivided and to 
obtain thus an outlet for the Scaggs tract (R., 101), such an 
outlet being very desirable (R., 108, 119, 144, 166-167). 
The dedication of this street would, appellant testified, prac¬ 
tically double the value of one of the abutting parcels, the 
Cook tract ( R., 152), and Cook recognized the value of its 
dedication, accepting it as a part of the consideration under 
the Cook-Randle contracts providing for the dedication of 
Thirty-fourth Street through Cook’s property (R., 114-115, 
195). 

When appellant had submitted to Luckett plans calling 
for the dedication of more than 33 per cent of the land for 
streets, avenues, and alleyes—33 per cent being the maxi¬ 
mum amount that Luckett had represented to the court 
would be required (R., 104)—Luckett had suggested to ap¬ 
pellant that he, Luckett, file a petition stating appellant’s 
claims and his own objections, both appellant and Luckett 
to agree to abide by any decree the court might make; but 
appellant would not agree to this (Rec., 104, 106, 107). 

The Cook plat. A proposed new outlet for the Thirty- 
Acre tract. Attention has already been called to the fact 
that the thirty-acre tract selected by appellant for subdivi¬ 
sion was separated from the public road by intervening par¬ 
cels of private property and that its only outlet to the pub¬ 
lic roadway was over a twenty-foot right of way over one 

♦Woodward signed this plat later, on representations, which proved 
to be unfounded, that the outlet through the Cook tract had been ar¬ 
ranged for. (See page >8, of this brief.) 




of these parcels (R., 10, 97, 121). Among these parcels 
of private property was one belonging to Matthew E. Cook, 
which may l)e conveniently referred to hereafter as the 
Cook tract ( R., 113-114, 195). Thirty-fourth Street, 
Northeast, as laid down in the official street extension plan, 
runs north and south through the Cook tract, approximately 
230 feet, from the Scaggs tract to the Benning Road 
(R., 114, 188, 195), but has never been dedicated. 

In the course of the preparation of plans for the sub¬ 
division of the thirty-acre tract, just referred to. Wood¬ 
ward insisted that unless the Scaggs heirs got a right of 
way through the Cook tract no street should be dedicated 
abutting directly on said tract (R., 100). Luckett sug¬ 
gested that the Scaggs heirs retain a strip of land between 
the Cook tract and any street that might be laid out bor¬ 
dering that tract, and out of that suggestion came the sug¬ 
gestion that a plan l>e prepared that gave an outlet over 
Cook’s land (R., 108). Although the proposed subdivision 
of the thirty-acre tract called for the dedication of land 
considerably in excess of the amount called for by the plan 
embodied in the contract (R., 103, 110 and 112), including 
the dedication of a street along the Cook tract that was 
not in the contract plan (R., 101), the Scaggs heirs were 
willing to approve the plat in order to obtain the outlet 
(R., 98, 101, 105, 107). The Scaggs heirs looked upon 
their action in this respect as a distinct concession to ap¬ 
pellant, taking the ground that he had accepted the land as 
it stood and was himself bound to provide any outlet that 
might be needed (R., 97), it having been agreed in the con¬ 
tract that they should not be put to any expense in connec¬ 
tion with the developing and sale of the property (R., 97, 
21) and that all such expense should be paid by appellant 

(R-, 21). 
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Appellant Endeavors to Obtain the Cook Outlet. 

In the early part of 1910, appellant had entered into a 
contract with Cook whereby Cook was to make the desired 
dedication of an outlet, Thirty-fourth Street, through the 
Cook tract (R., 114-115, 121). The dedication of the 
street immediately to the south of the Cook tract was not 
the only consideration Cook was to receive, but appellant 
was to pay him $600 when the transaction was completed, 
and that there was a further agreement between appellant 
and Cook as a part of the consideration, the nature of which 
was not disclosed ( R., 114, 115-116). There was no time 
limit for the carrying out of this Cook-Randle contract 
(R., 115). Some time thereafter appellant told Woodward 
that Cook was ready to sign the plat dedicating Thirty- 
fourth Street through the Cook tract, and thus induced 
Woodward to sign in approval the plat of the thirty-acre 
tract, but after Woodward had signed, Cook, who was 
present, refused to sign the Cook plat (R., 48, 97, 101, 103, 
135)—at least while Woodward was present (R., 135). 
Although he did sign it at some later date he never let it go 
out of his own possession (R., 115, 153). The thirty-acre 
plat was left in the Surveyor’s office, with Woodward’s 
signature affixed, but Woodward arranged that Luckett, 
whose signature was necessary before the plat could be 
recorded by the Washington Loan & Trust Company, re¬ 
fused to sign it until Cook had signed the Cook plat (R., 
48-49, 97, 105, 107, 135, 153). Luckett never approved 
this plat (R., 98, 105, 153). The thirty-acre plat passed 
from the Surveyor into the possession of appellant in 
March, 1912 (R., 153, 170). 

The Scaggs heirs seek a reconveyance of their property. 
During the month preceding June 28, 1910, Woodward 
and Luckett endeavored to interview appellant but were 





finable to do so, appellant even making an appointment to 
meet them on June 25. 1910, but failing to keep it, Wood¬ 
ward and Luckett called his attention to these facts in a 
letter dated June 28, 1910 (R., 184). 

Lnder date of July 6, 1910, appellant wrote to Wood- 
warti and Luckett saying that if they would at once sign 
the thirty-acre tract and hciz’c the tune of the Scaggs-Randle 
contract extended so as to commence from the time they 
so approved it, he would endeavor to obtain the dedication 
of Thirty-fourth street through the Cook tract, depositing 
$.*>00 to be forfeited to the Scaggs heirs in event of his 
failure so to do. At the same time appellant wrote that his 
own concurrence in said thirty-acre plat was under protest, 
the building restriction lines being in violation of the con¬ 
tract (R., 83-84). 

On August 12, 1910, Woodward and Luckett wrote a 
letter to appellant ( R., 185-186) calling his attention to the 
fact that he had not within the first year of the Scaggs- 
Randle contract sold or caused to be sold or under bona fide 
contract of sale ten per cent of the Scaggs tract, as re¬ 
quired by said contract (R., 21), and notifying him that 
unless he did so within thirty days from the date of said 
letter said contract would be regarded as at an end and a 
reconveyance demanded of the trustee. Woodward and 
Luckett left this letter at appellant’s office (R., 99). No 
reply was ever received to this letter ( R.. 99). 

On Friday. September 2, 1910, appellant tendered to the 
Washington Loan & Trust Company $148.55. in payment 
for a certain supposed lot in the unsubdivided Scaggs tract, 
alleging that he had a purchaser for a large part of “these 
lots, provided the Trust Company delivered appellant a 
deed on or before Tuesday, September 6. 1910 fR.. 25-26. 
91, 92, 122. et seq.. L6-177). Judicial notice mav perhaps 
be taken of the fact that of the four calendar days that in- 



tervened between the delivery of this letter and the time 
fixed by appellant for the delivery of the deed, two days 
and one-half days were not business days—one-half day 
Saturday, Sunday, and Labor Day. On the date of this 
tender, the Trust Company declined it, on the ground that 
no subdivision had been recorded and that the description 
of the supposed lot would mean nothing to the purchaser 
(R» 26, 91). In letters from appellant to the Washing¬ 
ton Loan & Trust Company, dated October 3 and 12, 1910 
(R., 27-28-29), after he had been notified of the demand 
for a reconveyance (R., 91-92), there is reference to an¬ 
other tender, $3,832.38, as having been made at some pre¬ 
vious time, but nowhere do any further details appear as 
to said tender; except that the trust officer of the Trust 
Company said that the last tender was made about the first 
part of October, 1910 (R., 92). Appellant sent no notice 
to Woodward or Luckett of any such supposed sales or 
contracts of sale (R., 99, 103, 106) as he was required by 
the contract to do if any such sales had been made (R 
18-19). 

On September 19, 1910, the Scaggs heirs formally de¬ 
manded a reconveyance of the Scaggs tract from the 
Washington Loan & Trust Company, to be made on or 
before October 1, 1910 (R., 26-27, 91-92, 99. 106). After 
some further correspondence and conferences (R., 27-28- 
29, 92), not necessary here to detail, appellant by letter of 
October 12, 1910 fR., 28-29, 92), denied the right of the 
company to reconvey and notified the company of his inten¬ 
tion of holding it responsible for any damages he had sus¬ 
tained or might sustain by reason of its action. 

Proceedings Under Original Bill. 

On January 14, 1911, the Washington Loan & Trusi 
Company filed its original bill of complaint (Rec., 1 to 29, 



inclusive), praying that the deed in trust and the agreement 
of June 10, 1909, out of which this cause arose, be con¬ 
strued, and the rights, duties, and powers of the several de¬ 
fendants named in said bill be defined, and asking such 
other and further relief as the nature of the case may re¬ 
quire (Rec., 9). After answers duly filed by the defen¬ 
dants, issue was joined November 8, 1911 (R., 53), and 
thereafter testimony in chief was taken on behalf of the 
Trust Company, plaintiff, and on behalf of the defendants 
other than appellant; and some testimony was taken on be¬ 
half of the appellant, but he himself did not testify (Rec., 
90 to 126). Much of the evidence taken during the hear¬ 
ings under the original bill has already been stated. The 
gist of it all may be briefly summarized as follows: 

Appellant undertook to prove that he had been prevented 
from performing his part of the contract by the wrongful 
refusal of Woodward and Luckett to approve plans for 
subdivision that he had submitted, basing his claim for the 
approval of these plans upon the proposition that these 
plans were “more practicable” than the plan for subdivision 
embodied in the contract. They were more practicable, 
appellant claimed, because they created more lots and shal¬ 
lower lots than the contract plan, and lots that were there¬ 
fore more salable (Rec., 83-84, 112-113, 116, 119, 121). 

The Scaggs heirs undertook to show that their refusal 
to approve the plans submitted by appellant was proper 
because the plans submitted by appellant did not conform 
to the street extension plan in one case (R., 24-25, 93-94, 
100) ; called for the dedication by them of land for streets, 
avenues, and alleys in excess of the minimum area per¬ 
mitted by the Commissioners (Rec., 24-25, 93, 94, 104- 
105), and in excess of the amount that appellant has as 
an inducement to the contract represented as necessary (R., 
92-93, 104, 180-181), with resultant loss to the Scaggs heirs 





(R., 24-25, 96, 180-181); and called for the dedication of 
a street not called for by the contract plan or the street ex¬ 
tension plan, which so long as not dedicated might be used 
for the purpose of obtaining a valuable outlet for the 
property (R„ 97, 100, 101, 105). 

The Scaggs heirs showed that appellant had not within 
the first year of the contract sold or caused to be sold or 
under bona fide contract of sale ten per cent of the Scaggs 
tract as required bv the Scaggs-Randle contract (Rec., 99, 
103, 106, 185-186), no reports of any such contracts or 
sales ever having been made by appellant as the contract 
required (R„ 99, 103, 106). 

Appellant endeavored to prove that he had made such 
sales, but that tenders of payment of the purchase price 
had been refused by the Washington Loan & Trust Com¬ 
pany (R„ 122, 123-124-125, 176-177, 25-26, 27-28). 

The last hearing for the taking of testimony on behalf 
of the defendant Randle, appellant here, was lanuary 13, 
1912, and it was adjourned to meet again on January 20, 
1912. Randle, however, proposed a compromise ( R„ 139), 
and under date of January 26, 1912, sent a letter to Wood¬ 
ward. Luckett, and Merillat, attorneys for the Scaggs heirs, 
suggesting certain terms (R„ 130,'200-201), and stating 
that he, for his part, would agree: 

“TO OBTAIN THE OUTLET FOR THE 
SCAGGS PROPERTY OF AN EXTENSION OF 
34T11 STREET THROUGH AND OVER THF 
COOK TRACT ADJOINING,” 

and 

“I AM WILLING TO FURNISH SECURITY 
THAT I WILL CARRY OUT THE CONTRACT 
AND SELL THE AMOUNT OF PROPERTY 
REQUIRED, OTHERWISE THE SECURITY 
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MAY BE FORFEITED TO THE SCAGGS 
HEIRS IN THE EVENT OF MY FAILURE TO 
SELL THE REQUIRED AMOUNT.” 

The Supplemental Contract. 

After the receipt of appellant’s proposal of the terms of 
a supplemental or compromise contract, of January 26, 
1912 (R., 200-201), a draft of terms of such a contract 
was agreed to by counsel for the parties on February 9, 
1910; but four days later appellant’s then counsel (Obear) 
suggested orally a different proposal, which counsel for the 
Scaggs heirs on the following day declined (R., 168, 204). 
Woodward soon concluded that the whole matter of a com¬ 
promise agreement was mere talk and declined to proceed; 
and thereupon appellant deposited $500 with him and 
Luckett (R., 169, 171) as a guarantee that appellant would 
sign or enter into a supplemental agreement (R., 171). 

This deposit with Woodward and Luckett was made by 
appellant on March 8, 1912, and on that day another draft 
was made by counsel for the parties, of a proposed contract 
(R., 169). On March 11, 1912, another draft was made, 
representing an effort to put into proper legal form the 
draft made three days before ( R., 168-169, 201-202-203). 
There was still another draft used bv counsel for the 
Scaggs heirs before the final draft was written (R., 171). 
The supplemental contract teas executed on March ?o. 1012 
(R., 55 to 59, 165, 169), certain changes being made inter¬ 
lined in the prepared draft prior to execution (R., 165). 

The provisions of this contract that bear particularly 
upon the present situation have reference (1) to the relation 
of the supplemental contract to the original contract; (2) 
to the giving of security by Randle, appellant here, for the 
carrying out of his part of the contract; (3) to the dedica¬ 
tion of the Cook outlet; and (4) to the approval of the 





plan of the thirty-acre tract by the Scaggs heirs. These 
several provisions will be stated, in so far as a statement 
seems to be necessary, in connection with the discussion of 
the operations under the supplemental contract, which 
follows. 

Operations Under the Supplemental Contract. 

Death of Oscar Luckctt. On May 25, 1912, Oscar 
Luckett, who as trustee under the last will and testament of 
Sallie A. Scaggs, was one of the parties to the original and 
supplemental agreements, and acted as his own counsel in 
this case, died (R., 54, 129). Appellant suggested to Meril- 
lat that that terminated the contract (R., 141). After no¬ 
tice to appellant (R., 198), Woodward was appointed, July 
19, 1912, as substituted trustee (R., 205-206). 

Relation of supplemental contract to the original contract. 
The supplemental contract expressly provides that the 
original contract of June 10, 1909, be continued in force, 
subject to the modifications and conditions set forth in said 
supplemental agreement (R., 55-56). The supplemental 
contract, however, went further: it provided that in the 
equity cause then pending a consent decree should he en¬ 
tered proiiding among other things that should the appel¬ 
lant make default in carrying out the terms and provisions 
provided to be done during any one of the first four years 
of the life of the modified agreement a decree was forthwith 
to he entered declaring a forfeiture to the Scaggs heirs of 
certain securities which appellant 7vas required hy the con¬ 
tract to furnish, to the amount of $6,ooo, as liquidated dam¬ 
ages, a)td directing the reconveyance of the unsold portion 
of the Scaggs tract (R., 57); and it provided that appellant 
should pay the taxable costs of the equity cause then pend¬ 
ing, reimbursing himself to the extent of one-half of the 
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amount thus paid, from the proceeds of the sale of lands 
by him (R., 58). No such consent decree has ever been 
entered, the securities never having l)een furnished. 

Security for the execution by appellant of his part of the 
contract. It will be recalled that under the original contract 
there was no penalty for the performance of appellant’s 
undertakings, other than the rescission of the contract and 
the reconveyance of the unsold land (R., 22). The supple¬ 
mental contract required, however, that such security lie 
given by him—either a surety company’s bond in the sum 
of $6,000 or first mortgage securities aggregating the sum 
of $7,500, satisfactory to Woodward and Luckett, and to 
Charles H. Merillat ( R., 57), Merillat having come into the 
case since the original contract was executed, as counsel for 
two of the Scag’gs heirs. 

Immediately after the supplemental contract had been 
signed appellant told Merillat that he had decided to give 
a bond and would immediately take the matter up (R., 140). 
Later, upon being pressed to put up the bond, he said that 
he would put up the other securities ( R., 140). Upon being 
urged to put up the securities, appellant broached some 
proposition that he had, contemplating the formation of a 
real estate company, the Scaggs heirs to get some stock in 
the corporation, and some cash (R., 133, 140, 141-142, 171, 
173), and wanted to modify the contract accordingly (R., 
141). Appellant wrote a letter, on May 18, 1912, to Wood¬ 
ward, saving that he was ready to make a proposition to put 
the property into a company (R., 198-199). Merillat and 
\\ oodward told appellant to carrv out first the contract then 
in force and after that had been done to submit anything 
he might have to offer in the form of a definite proposal 
with respect to a corporation (R., 140. 171). 

On April 27, 1912, appellant took Woodward and Meril¬ 
lat ostensibly to look at some property upon which the first 
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mortgage notes that he was to furnish were to be secured 
to see ,f such notes.would be satisfactory to them; but 

" ' e ° n the tr, P a PPeHant suggested a modification in the 
nature and amount of the securities, and in view of the pro¬ 
posal the trip was discontinued without seeing the property 
upon which appellant had represented that his first mort¬ 
gage securities were to be given. There was no determina¬ 
tion of the exact change that appellant wanted made in the 
securities (as is possibly best illustrated by the testimony of 
appel ant himself ( R„ 154 to 164), nor any unqualified con¬ 
sent thereto (R., 133. 154 to 164. 171. 173,. Appellant 
never did anything further to effect the proposed change 
unless an abortive attempt to effect a loan on the interest of 

one of the Scaggs heirs (Mrs. Perrie) might lie considered 
«l, <R, ,26-127-123. I55 . 

attempt was equally in harmony with a discussion of this 
proposed loan he had had with Mrs. Perrie’s attorney. 
Menllat before the trip (R„ 140). and with the carrying 
out of the very terms of the supplemental agreement, the 
erne note* coming within the description of the securi- 
ties called for by that agreement (R., 57 , 175 ) 

N o reason was ever given by appellant for his failure to 
prov.de the securities called for by the supplemental con- 

™ , bUtthe ' atter P art of J«'y or early in August. 1912. 
oodward accidentally learned that appellant had refused 

to pay a part of the taxable costs in the case, the examiner’s 
charges W h,ch he was bound to do under said contract (R 
58). and that he based his refusal on the fact that the 
. caggs heirs had not filed the plat of the thirty-acre tract 
called for by the contract (R„ 56). This was the first 
in Hmatt on Wood ward had that appellant contended that the 
Scaggs heirs were under any obligation to file the thirty- 
acre plat before security was given for the execution of the 
contract. Woodward immediately called on appellant and 
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urged him to proceed with his part of the contract, and then 
appellant suggested that the Scaggs heirs ought to file the 
thirty-acre plat before he did so. Woodward told appellant 
that he thought appellant misconstrued the requirements of 
the contract and advised him to consult his attorney 
(Obear) about the matter (R., 133-134). Woodward 
wrote a letter to appellant’s then counsel (Obear) about 
the matter (R., 134), and thereafter appellant paid the 
charges that the supplemental contract required him to pay 
(R., 134, 143). Appellant made no demand on the Scaggs 
heirs for the filing of the thirty-acre plat as a condition 
precedent to the furnishing of security by him (R., 131, 
143, 174), but he never furnished security (R., 132, 174). 
The supplemental agreement calls for the deposit of the 
security unt/i the Washington Loan & Trust Company, or 
other depositary mutually agreed upon, together with a copy 
of the supplemental and original agreements. (R., 58). 

The Thirty-Acre Plat. Paragraph one of the supple¬ 
mental contract requires the Scaggs heirs to cause the 
thirty-acre plat to be approved by Woodward, Luckett, and 
Merillat, and to deposit it with the Washington Loan & 
Trust Company, or some other depositary mutually agreed 
upon, in escrow, to be recorded coincidently with the re¬ 
cording of the plat of the Cook tract (R., 56). The plat 
of the thirty-acre tract had been ordered and paid for by 
the appellant (R., 96), and he, appellant, had deposited 
it in escrozv with the Continental Trust Company, on 
March 27, 1912, under the Cook-Randle contract (R., 195- 
196, 145, 149, 154), where it was when the supplemental 
contract was signed three days later (R., 156), and where 
apparently it has remained ever since (R., 156). At the 
time of the signing of said supplemental agreement, how¬ 
ever, appellant did not tell the representatives of the Scaggs 
heirs there present that said plat had been so deposited 
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(R., 169 t 172, 174). On the contrary, appellant claims* to 
have called upon Luckett after the execution of the sup¬ 
plemental agreement, to sign ami deliver said thirty-acre 
plat (R., 60), although appellant must have known that 
he himself held said plat on deposit with the Continental 
Trust Company, under an cscrozu agreement, to which 
Luckett was not a party (R., 195-196). So far as Wood¬ 
ward knew none of the Scaggs heirs or persons represent¬ 
ing them were ever requested to deposit this plat (R., 131). 
In his answer to the supplemental bill (R., 59-60-61), 
filed after Luckett’s death, appellant does not claim to have 
notified either Woodward, Luckett, or Merillat, who were 
on behalf of the Scaggs heirs, to sign the thirty-acre plat, 
of the fact that said plat had been deposited by appellant 
himself with the Continental Trust Company, but on the 
contrary he claims to have told Luckett of the deposit 
of the Cook plat and to have called on Luckett to sign 
and deliver the thirty-acre plat (R., 60). But in his answer 
to the cross bill (R., 74 to 84, inc.), he claims to have told 
Luckett of the whereabouts of the thirty-acre plat also, 
but does not claim to have told either Woodward or Meril¬ 
lat (R., 82). In his testimony appellant undertakes to 
create the impression that immediately after the filing of 
the thirty-acre plat by him with the Continental Trust Com¬ 
pany he left word at the offices of Woodward, Luckett, and 
Merillat (R., 154). There is, however, no record nor sug¬ 
gestion of any other notice or attempted notice during the 
many interviews or in any of the many letters that were 
exchanged among the parties—except in a conference in 
April, 1912, between appellant and Luckett concerning an¬ 
other matter, testified to by appellant after Luckett’s death 

♦Appellant makes this statement under oath in his answer to the 
supplemental bill, filed October 26, 1912. Luckett died May 25, 1912 
(R., 129). 





(R. f 154) until after the filing of the supplemental bill, 
on October 11, 1912 (R., 53), after which, on November 
4, 1912, its location was disclosed to Woodward (R., 132, 
136, 137). And even thereafter, when on November 7, 
1912, W oodward and Merillat asked by letter that the plat 
be delivered to them or that they be told how they could 
get it, promising immediately upon receipt of the plat to 
sign it and to put in escrow with the Washington Loan & 
Trust Company, where under the supplemental contract 
it belonged, appellant made no reply (R., 194, 131-132). 
Merillat had no knowledge of the whereabouts of the thirty- 
acre plat until after the supplemental bill was filed (R., 
172). W'oodward sent the plat to appellant at appellant’s 
request from the Surveyor’s office in March, 1912 (R., 153, 
170), but had no knowledge of what appellant had done 
with it until November 4. 1912, upon receipt of the tele¬ 
phone message from appellant telling him of its deposit 
with the Continental Trust Company (R., 132). W^ood- 
ward had signed this plat in the early part of 1910 (R., 
96-97, 114). Luckett never signed it. (R., 60, 76). No 
demand was ever made on Merillat to sign this plat, and 
he never signed it (R., 174). 

The Cook Plat. Paragraph one of the supplemental con¬ 
tract provides for the deposit of the approved thirty-acre 
plat by the Scaggs heirs with the Washington Loan & 

I rust Company, or other depositary mutually agreed upon, 
in escrow, to be recorded coincideiitly with the recording 
of the Cook plat dedicating the outlet to the Scaggs tract, 
over Thirty-fourth street; but the supplemental contract is 
silent as to who shall procure, deposit and record the Cook 
plat (R., 56), except as may be inferred from the fact 
that the deposit was to be in escrow and the lack of neces¬ 
sity for an escrow deposit if both plats were to be pro¬ 
vided by the Scaggs heirs. The original contract provided 
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definitely, however, for the payment of all of the cost of 
developing and marketing the property by appellant (R., 
21), and appellant had when the matter was under con¬ 
sideration on a former occasion undertaken to procure 
the dedication through the Cook tract (R., 114, 200). The 
understanding between the parties as to whose duty it was 
to procure and deposit the Cook plat for record, under the 
supplemental agreement, is shown by the fact that appel¬ 
lant states in his answer to the supplemental bill that 
pursuant to the terms of the compromise agreement he had 
on the very day when said agreement was executed pro¬ 
cured at great trouble and expense to himself the Cook 
plat, described in said agreement, and had deposited it in 
escrow with the Continental Trust Company, to be placed 
on record with the thirty-acre plat (R., 60); and the evi¬ 
dence shows that he had procured said plat to be so de¬ 
posited on March 27, 1912 (R., 195, 145, 149, 154). 
Appellant told Merillat when the supplemental agreement 
was signed that he, appellant, had already obtained from 
Cook an agreement to dedicate and that he would have the 
dedication attended to (R., 140). Appellant states, more¬ 
over, that he told Luckett that the plat had been obtained 
and deposited with the Continental Trust Company 

(R., 60).* C 

Under the terms of the Cook-Randle agreement of March 
27, 1912, relative to the Cpok plat, it was to be recorded 
within ninety days (R., It was withdrawn by Cook 

on July 6, 1912 (R., 60). And after the supplemental 
bill had been filed, appellant again procured the deposit of 
the Cook plat with the Continental Trust Company on 
October 24, 1912 (R., 60), for ten days (R., 156)—that 
is, until November 3, 1912. It was six days before the re- 

♦This appears in appellant’s answers to the supplemental bill and 
the cross bill, filed after Luckett’s death (R., 60, 82). 
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deposit that appellant notified Merillat that the plat was 
on deposit (R.. 156, 193), and on the day following the 
expiration of the second escrozv agreement that appellant 
notified Woodward by telephone of the fact of its having 
been deposited (R., 132, 136). Appellant never called on 
the Scaggs heirs to do anything toward getting the Cook 
plat (R., / r /Z.), 

The construction the parties put on the agreement obliged 
Randle to obtain the Cook outlet. This construction is of 
the highest value and will control the literal meaning of 
the contract. 

District of Col. v. Galliher, 124 U. S., 505. 

Walters v. Kopp, 34 App. D. C., 575. 

If the supplemental agreement does not, in terms, pro¬ 
vide that Randle was to procure the Cook outlet, the evi¬ 
dence conclusively shows his agreement to do so. That 
agreement was the basis of the compromise, and, if not 
stated in terms in the compromise agreement, there was 
a separate oral enforceable agreement by Randle to obtain 
it; Raub v. Barbour, 6 Mack., 245: 

“A covenant giving the lessee and his assigns an 
option of purchase of the land at a given price at any 
time during the term was inserted in a lease in con¬ 
sideration of the contemporaneous verbal promise of 
the lessee that he would divide with the lessor what¬ 
ever profit he, the lessee, should make in the event of 
his assigning the lease. The lessee thereafter assigned 
the lease for a large profit, and in an action by the 
lessor to recover one-half thereof it was objected that 
evidence of the verbal contract was inadmissible, as 
tending to vary the terms of the written instrument; 
but it was held, overruling the objection, that the verbal 
promise was collateral to the main written contract and 
did not interfere with its terms, and that an action 
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would lie to enforce it. Evidence of such a promise 
would also be admissible as showing an additional con¬ 
sideration for the execution of the written contract.” 

Change of Depositary. The supplemental agreement 
provided for the deposit of the securities and the plats 
that it called for with the Washington Loan & Trust Com¬ 
pany or some other depositary mutually agreed upon by 
the parties to said agreement (R., 56, 58). No request 
was ever made by appellant for the designation of any 
depositary other than the Washington Loan & Trust Com¬ 
pany (R., 132, 172). The facts that appellant had offered 
to the Washington Loan & Trust Company on March 27, 
1912 (R., 145, 148-149)—three days before the execution 
of the supplemental agreement—the plats referred to, to¬ 
gether with the Cook-Randle contract pertaining to them; 
that said Company had refused to accept said plats and 
contract; and that appellant had deposited them with the 
Continental Trust Company, was not known to the Scaggs 
heirs until Woodward was notified by appellant by tele¬ 
phone on November 4, 1912, although Merillat had been 
notified by letter on October 18, 1912, that the plats had 
been deposited with the Continental Trust Company (R., 
193), both dates being after the filing of the supplemental 
bill. 

Appellant Seeks to Effect Changes in the Supplemental 

Contract. 

Appellant sought on April 27, 1912, to effect an altera¬ 
tion in the security to be given by him under the supple¬ 
mental contract. (R., 154 to 164 inc.) He repeatedly 
broached indefinite propositions looking toward the including 
of the Scaggs tract in the capital of a real estate corpora¬ 
tion, the Scaggs heirs to receive payment partly in stock and 
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partly in cash. (R., 133, 140, 141, 199). He endeavored 
to have the life of the contract extended, and the periods for 
making designated percentages of the tract sold postponed. 
(R., 142-143). As late as November 8, 1912, he en¬ 
deavored to have the Scaggs heirs consent to an assignment 
of the contract to a corporation (R., 175, 205), even though 
he did not comply with their request, made the day before 
(R., 131-132, 194) for information as to how they might 
obtain the Thirty Acre plat so that they might approve it 
and have it deposited with the depositary named in the 
contract. 

The Supplemental Bill and Proceedings Thereunder. 

Because of their inability to induce apj>ellant to carry 
out what they believed to be appellant’s plain duty under the 
original contract, as extended and modified by the supple¬ 
mental contract, the Scaggs heirs complained to the Wash¬ 
ington Loan & Trust Company, the trustees to which had 
l>een entrusted the duty of seeing that said contracts were 
carried into effect, and said company caused the supple¬ 
mental bill to be filed, leave of the court having first been 
had to that end. 

On October 11, 1912, the W ashington Loan & Trust Co. 
filed its supplemental bill after notice to all parties (R., 53- 
59). By this bill it was alleged that after all the testimony 
except that of Randle had been taken a compromise agree¬ 
ment had l>een entered into, but that Randle refused to com¬ 
ply with it. The bill prayed that Randle be required to 
perform his agreement and for general relief. 

A joint answer was filed by all defendants other than 
Randle (R., 61), alleging they had been and were ready to 
keep the agreement, but Randle was not. 

Randle’s answer (R., 59-61) filed October 26, 1912, 
denied he had defaulted, and averred his willingness to per¬ 
form provided the other parties would keep their agree- 
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ments and provided he would not be prejudiced by the 
delay. It averred that “to wit, on the 30 th day of March, 
iq 12 ," he had obtained from Cook the Cook plat and had 
deposited it with the Continental Trust Company, “in es¬ 
crow to be placed upon record coincidentally with the 
plat of subdivision of land known in this cause as Exhibit 
W. J. L., No. 3 (the 30-acre plat), which was to be signed 
bv the defendants, William C. Woodward and Oscar 
Luckett, and by Charles H. Merillat.” It averred that he 
had “advised said Oscar Luckett of the fact that he had ob¬ 
tained the Cook plat and placed it in escrow” and had 
“called upon said Luckett to sign and deliver the said 
Scaggs plat known as Exhibit W. J. L., No. 3,’’ so that 
the subdivision might be officially made, but that neither 
Luckett nor any of the parties had signed the plat, and 
thereby Randle had l>een hindered from proceeding with 
the agreement (Note: The answer did not state Wood¬ 
ward or Merillat had been notified as to the Cook plat, nor 
called upon to sign the 30-acre plat, nor did the answer state 
where the 30-acre plat was). The answer continuing said 
that Luckett died May 25, 1912, that Cook on July 6, 1912, 
withdrew the plat from the Continental Co. and that “to 
wit, on October 24, 1912,” Randle had again secured the 
plat from Cook and had returned it to the Continental Com¬ 
pany. The answer prayed for a decree of specific per¬ 
formance -provided the time of Randle for performance 
was extended and provided Cook did not withdraw the 
plat. 

On October 18, 1912, a week after the filing of the sup¬ 
plemental bill Randle wrote Merillat (R., 193), complain¬ 
ing of the filing of the bill, claiming he had complied with 
his part but the Scaggs heirs had not, that he had had Cook 
sign the plat (Cook’s), and had placed it in escrow with 
the Continental Co., but Luckett did not sign it, and that 
this was the first thing to be done. It said he (Randle) was 




willing “to file a bond any time the plat is signed but not 
until then;” (Note: The letter did not state where the 30- 
acre plat was) and said he would be guided largely by what 
Merillat said. 

Woodward testified that on November 4, 1912, Randle 
telephoned him that the 30-acre plat had been deposited 
with the Continental Trust Company, which was the first 
intimation witness had of any such deposit** (R., 132). 
W oodward replied that the agreement was to file it in es¬ 
crow with the W ashington Loan & Trust Co., “which 
alone held title to the property and was authorised to dedi¬ 
cate streets"; and Randle said the Washington Loan & 
Trust Company had refused to take the plat. It is in evi¬ 
dence, however, by appellant’s own testimony (R., 153, 
154), that this refusal of the Trust Company was on March 
-?/, 1912 , which, the court will note, was three days before 
the compromise agreement was entered into authorizing 
the Trust Company to receive the plat in escrow. 

And Eichelberger, an officer of the Trust Company, tes¬ 
tified (R., 167, 168) as to the occasion of this refusal of 
his company, and that Randle “did not state there had 
been a compromise agreement.” 

On November 7, 1912, W’oodward & Merillat, in a joint 
letter (R., 194), wrote Randle tendering explicit perform¬ 
ance, and Merillat advised Randle he was leaving next day 
at 6 p.m. for Oklahoma and would like action before he 
left. W r oodward’s recollection, as stated (R., 132) is the 
letter was sent by messenger. 

It is significant that this same date, November 7, 1912, is 
given in Randle’s answer to the cross bill (R., 82) as the 
date of Cook’s second withdrawal of the Cook plat from 
the Continental Trust Company, where it had been de¬ 
posited contrary to the compromise agreement. 




Early in November, 1912, Randle had said to Merillat 
he would comply with the agreement (R., 143), having 
previously wanted to end his agreement, which Merillat 
would not consent to (R., 14 2). Randle w r anted an ex¬ 
tension until November 1 of the following year, within 
which to sell the land. Merillat, regarding the agreement 
as very beneficial to his client’s interests, told Randle (R., 

142) he would favor giving Randle until September 1st! 
Woodward, however, said there had been so many failures 
on Randle s part he would not assent to an extension, but 
after Merillat pressed him said if Randle would sell 5 per 
cent by early June he could have until October, for the 
balance and the years should date from October, Merillat 
all the time pressing to have an executed agreement (R., 

143) . As stated early in November, Randle stated to Meril¬ 
lat he would comply. 

On November 8, 1912, he called at Merillat’s office and 
at Randle’s request Merillat prepared a consent to Randle 
assigning his contract (R., 205, App. Ex. 41), but Meril¬ 
lat did not execute it or assent to it (R., 175). 

Merillat, in view of this expressed willingness and be¬ 
cause he had to go to Oklahoma, w rote letters to his cli¬ 
ents and one to the title company (where the $2,800 in 
Perrie notes still were), and signed and delivered a power 
of attorney to Woodward so the matter could be arranged 
in his absence. The Cook outlet Merillat had regarded 
as a valuable thing all around; and Joseph I. Weller, a real 
estate broker, testified (R., 144) that it was worth $100 
an acre to much of the Scaggs tract. 

On November 12, 1912, Woodward wrote Randle (R., 
190), stating they had urged Randle to place the thirty- 
acre plat in their possession so they might approve it before 
Merillat left the city, and as he had not done so, and in 
order that there might be no delay, the letter said Meril- 
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lat had given Woodward a power of attorney authorizing 
Woodward to sign the plat and that if Randle would let 
W oodward have it he would at once sign it and place it 
with the \\ ashington Loan & Trust Company in escrow. 

November 14, 1912, Randle phoned Woodward “relative 
to the title to the Scaggs’ tract,” and raising any question 
of that nature for the first time; and the same day Wood¬ 
ward wrote Randle at length (R., 196), showing the title 
was good, that all debts against it were formal, and that 
the record could be made perfect on short notice. 

Under the pleadings to the supplemental bill testimony 
was duly taken (R., 126-175), and the cause was calen¬ 
dared regularly for hearing (R., 63). 

The Cross Bill. 

W hen the cause came on for final hearing, counsel for 
Randle, whose answer had prayed specific j>erformance 
against appellees, objected to the court proceeding to a final 
decree; and the court, June 5, 1913, granted leave to the 
Scaggs heirs to file a cross bill within fifteen clays (R., 63). 
By verbal understanding among counsel the cross bill was 
not filed until Octol>er 3, 1913, in order to meet the engage¬ 
ments of Merillat. 

This cross bill (R., 63-74) set up in detail the original 
and supplemental agreements and the defaults of Randle 
under them. It alleged that under the original agreement 
Randle, “in the exercise of discretion vested in him,” se¬ 
lected for first subdivision a thirty-acre tract on the “ex¬ 
treme northeastern portion of the entire tract” (R., 66); 
“then, well knowing that except for a right of way twenty 
feet wide,” it was entirely cut off from access to any public 
road because of the Cook tract. That Randle, when all 
testimony in the original proceedings was closed except his 
own. proposed a compromise; and had been “definitely 
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and positively told that an independent prerequisite to any 
further contractual relations” was “that he should (R.,68) 
by some satisfactory collateral security protect these cross 
plaintiffs against any breach by him of any compromise 
agreement that might lie entered into.” That Randle con¬ 
sented to furnish such collateral security and had put up 
$500 to induce the defendants to continue negotiations 
looking toward the execution of a compromise agreement. 
That with the knowledge and approval of its attorney 
in the cause, the Trust Company, a compromise agreement 
had been entered into. 

The prayers were that Randle should pay the cross 
plaintiffs $6,000, with interest; should be required to dedi¬ 
cate Thirty-fourth Street through the Cook tract, or in 
default pay damages to lie fixed by the court (abandoned 
at the trial table because of the opinion of this court in the 
Thompson-Starrett case in 40 App. D. C., 459); that the 
Trust Company be required to reconvey the land described 
in the deed in trust; and for general relief. 

The Trust Company filed answer (R., 72-74), and Ran¬ 
dle answered (R., 74-84), requesting any relief to which 
he was “equitably entitled under the facts of the case”; 
averred the Scaggs representatives were the defaulting par¬ 
ties, and that the dedication of Thirty-fourth Street was 
to the mutual advantage of the Scaggs heirs and of Cook; 
alleged he had sold part of the Scaggs tract, and that the 
Scaggs heirs and their trustees and representatives had 
continually resorted to every means open to them to im¬ 
pede him in carrying out his agreements; set forth the 
statements hereinbefore referred to as to the Cook plat, 
and prayed that the court decree him damages and reform 
the contract so as to date it from the court’s decree and 
that the other parties be required to specifically perform. 

No further testimony was taken in the cause, and on 




February 27, 1914, there was an order entered “that the 
testimony taken in this cause under the original and sup¬ 
plemental bills be read and considered on the hearing of 
said cross bill, saving all just exceptions” (R., 85); and 
then after ample opportunity had been given appellant 
(Add. to Rec.) to take further testimony if he so desired, 
the cause was on April 23, 1914, calendared for hearing. 

The Final Decree. 

At the hearing, appellant “waived all objections to the 
title to the said land” (R., 86), and the final decree was 
entered (R., 85-87 ), from which appellant noted an appeal 
in open court. 

This final decree directed a reconveyance to the Scaggs 
heirs; held that default had been made by appellant in 
violation of the terms of the agreements in this cause, and 
gave judgment in favor of the Scaggs heirs against appel¬ 
lant in the sum of $6,000; and divided the costs betweert 
appellant and the Scaggs heirs. 

The Scaggs heirs noted an appeal from the decree in 
respect to the costs (R., 87); but did not prosecute the 
same. 

The aforegoing “Analysis of the Case” conclusively an¬ 
swers the fifth, sixth, seventh, eighth, ninth, tenth, and 
eleventh assignments of appellant, which are all on the 
merits of the case, in favor of the appellees. 

CONCLUSION. 

Appellant in his brief, page 20. cites three cases as au¬ 
thority for his contention that the cross bill should have 
been dismissed. There can be no dispute about the general 
rule that “If the original bill is without equity the cross bill 
can not be sustained”; but that rule and appellant’s cited 
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cases are hardly applicable to this case. Here the original 
bill stated a case and prayed for relief clearly cognizable 
in equity; and, in addition thereto, as shown hereinbefore, 
the appellant, in his answers to the original, supplemental, 
and cross bills, submitted to the, and waived any question 
of the, jurisdiction of the court. The facts in the cited 
cases were not similar nor were they analogous to the case 
at bar, because: 

In Dows v. City of Chicago, 11 Wall., 108, the original 
bill was “to restrain the collection of a tax levied by the 
City of Chicago upon shares” of stock owned by complain¬ 
ant ; and it was held that, in the absence of “some special 
circumstances,” the equity court had no jurisdiction. 

In Dill v. Shannon, 25 Ala., 694-703, the original bill 
was for a recision of a sale of land to complainant; and, 
as stated by the court, the complainant “relies solely upon 
his ignorance of the law arising upon the facts (which 
were well known to him at the time he made the purchase), 
for relief against his purchase. * * * He seems to 

have * * * made a bad bargain. This is his misfor¬ 

tune, but does not entitle him to relief in equity.” The 
court, therefore, held that the original bill ought to be 
dismissed. 

Appellant also cites Adams’ Equity, page *402, in a 
footnote to which appears the following: “If the original 
bill is without equity, or if it is inconsistent with the an¬ 
swer, the cross bill can not be sustained: Dill v. Shannon,” 
supra. But in this cause, as we have said, the original bill 
was an equitable one, and also the cross bill of the Scaggs 
heirs is consistent with their previous answers. Further the 
text of Adams at the page cited contains the following: 

“Where a decree on the plaintiff’s bill will not de¬ 
termine the litigation * * * it is remedied by one 
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or more cross bills, filed by one or more of the de¬ 
fendants against the plaintiff, and against such of their 
co-defendants as the cross relief may affect. If this 
has not been done and the difficulty appears at the hear¬ 
ing the cause may be directed to stand over for the 
purpose 1 

And also : 

‘‘But a cross bill being generally considered as a 
defense, or as a proceeding to procure a complete de- 
tenmnation of a matter already in litigation in the 
l ourt, the plaintiff is not, at least as against the plaintiff 
in the original bill, obliged to show any ground of 
equity to support the jurisdiction of the court.” 

The facts in the case of Moore Printing Tv Co vs 
N “, * Tr Co.. 2,8 V. S„ 422. »ere 

similar to the facts in the case at har. in that there certain 
shares of stock were placed in the hands of a trust com¬ 
pany, by an agreement between certain parties. The trust 
company had certain duties to perform in connection with 
the issuing of assignable trust certificates, etc. Controver¬ 
sies arose between the parties, and the trust company filed 
its bill in equity, asking that it might lie permitted to resign 
and retire from said trust, and that the court instruct it as 
to its duties in the premises; and made all parties con¬ 
cerned parties defendant. The court took jurisdiction of 
the cause, and entered a final decree granting the relief 
prayed, which was upheld both by this Court and the Su- 
preme Court of the United States. 

It is respectfully submitted that the true intent and mean¬ 
ing of I Kith the original and compromise agreements, and 
the acts and conduct of the parties in relation thereto are 
bv the testimony in this case shown to be in accord with 
appellees’ contentions as expressed in the Final Decree: 



That, beyond question, appellant was the original party 
in default under both agreements, and has so continued; and 
by his dilatory and evasive dealings, continued in from the 
date of the original agreement, June 10, 1909, up to the 
present time, has brought aljout the present situation, which 
is, that from the time of the original agreement to the 
present time, seven years , the Scaggs heirs have had their 
land tied up by this appellant in contracts involved in this 
long-drawn-out litigation; 

There was an undoubted breach of the supplemental 
agreement by Randle and he, apparently, never intended 
to carry out that contract except as modified to suit him¬ 
self. A court of equity regarding that done which ought 
to ha\e been done can now enforce the agreement to pro¬ 
vide security by its decree awarding $6,000 liquidated dam¬ 
ages against Randle, the amount provided for in the supple¬ 
mental agreement; and order the reconveyance of the land 
as provided in the decree. 

It is respectfully submitted, therefore, that the decree of 
the Court below should l>e affirmed by this Honorable Court. 

Charles H. Merillat, 

Daniel W. O’Donoghue, 
William C. Woodward, 

Arthur A. Alexander, 

Attorneys for Appellees. 
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OF THE DISTRICT OF COLUMBIA 

No. 2916. 

ARTHUR E. RANDLE, Appellant, 

vs. 

THE WASHINGTON LOAN ANI) TRUST CO., 
TRUSTEE, ET ALS., Appellees. 

Motion for Rehearing and for Stay of Mandate 

Now come William C. Woodward, individually and 
as trustee, M. Lavinia Elliott, Willie S. Braggs and 
Sallie E. Scaggs, liis wife, appellees in the above en¬ 
titled cause, through their attorneys, and respectfully 
move this Honorable Court to grant a rehearing herein, 

and to stav mandate herein until said matter of rehear- 
•/ 

ing has been disposed of, for the following reasons: 

1. The opinion and judgment of this Court filed 
herein on December 4, 1916, do not decide and finally 
dispose of the rights and duties of the respective par¬ 
ties to this litigation; do not determine the present 
status and respective obligations of the parties to this 
litigation; do not determine whether the original and 
supplemental agreements , or either, or both, are to 
stand or to fall; and do not determine what disposition 
is to be made of the res , the real estate, involved in 
this litigation . 




2. Said judgment is evidently based, largely, upon 

the statement in said opinion that appellant was “to 
subdivide said land * * * and to sell the same,” 

which statement is an erroneous or incomplete finding 
of fact because the contracts set forth in the Record 
specifically provided that appellant was to sell the land, 
not only when subdivided, but “in trhole or in part of 
the nnsuhdivided portions ” 

3. Said judgment is evidently based, largely, upon 
the statement in said opinion that: 

‘The subdivisions were to be approved by Wil¬ 
liam (\ Woodward and Oscar Luckett before 
they were to be filed for record,” 

which statement is an erroneous or incomplete finding 
of fart . because tin* contracts set forth in the Record 
specifically provided that appellant might at any time 
have proceeded with the subdivision of any or all the 
land irithont ashing ant/ approval from either Wood¬ 
ward , Luckett , or anyone else. 

4. Said judgment is evidently based, largely, upon 
the following interpretation of the terms of the con¬ 
tract contained in said opinion, namely: 

“Appellant obligated himself to sell land. Be¬ 
fore he could carry out his part of the agreement , 
the owners were to put the land in condition to 
sell hv the approval of the plat preparatory for 
tiling for record,” 

which said interpretation is manifestly erroneous in that 
it is directly contrary to the specific terms of the con- 
tracts set forth in the Record, namely: 





“to make sale in whole or in part of the unsubdi- 
rided portions." 

5. Said judgment is evidently based, largely, upon 
certain deductions in said opinion founded upon the 
answer of appellant to the supplemental bill, which de¬ 
ductions are manifestly not well founded because the 
Record shows that appellant’s said answer to the sup¬ 
plemental bill was materially contradicted by his own 
later answer to the cross bill, and by the testimony and 
exhibits in the cause offered later by appellant himself. 

6. Said judgment is evidently based, largely, upon 
an erroneous interpretation of the supplemental con¬ 
tract by said opinion, in regard to whose duty it was 
to obtain the Took plat, and upon erroneous findings 
of fact in reference thereto. 

7 and 8. Said judgment is evidently based, largely, 
upon tin* erroneous findings of fact contained in said 
opinion to the effect that it was a condition precedent 
on the part of the Scaggs heirs to sign and deposit the 
30-acre plat. 

9. Said judgment is evidently based, largely, upon 
the finding of said opinion as a matter of fact that the 
30-acre plat, which the Scaggs heirs were to have ap¬ 
proved and deposited, teas filed as an exhibit in the 
cause and n/nalljf available to all parties; whereas the 
undisputed fact in the Record is that only a photo¬ 
graphic copy of said plat was so filed in the cause, which 
could not have been signed and filed with the Surveyor; 
and whereas, furthermore, the original plat, which alone 
could have been signed and filed with the Surveyor, was 
the property of appellant and had been deposited by 
him at the Continental Trust Company, without any 
knowledge, notice, or information whatsoever to the 
Scaggs heirs, or their representatives. 
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10. Sail] opinion is erroneous in stating that it was 
appellees’ contention that appellant should “hunt up” 
appellees’ representatives for the purpose of inducing 
them to execute the plat in question, because the ap- 
pell<*es rest their case on no such contention. 

11 and 12. Said opinion is erroneous in its findings 
as to the intentions and good faith of the parties in 
entering into the contracts, and in their efforts to exe¬ 
cute and carry out the same. 
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BRIEF 


IN SUPPORT OF THE AFOREGOING MOTION 

OR 

AMPLIFICATION OF THE GROUNDS OF SAID 

MOTION. 


FIRST GROUND 


Tilt* opinion and judgment of December 4, 1916, of 
this Court in ordering the original, supplemental and 
cross bills to be dismissed below, leave the parties to this 
litigation in such status that it is impossible for them 
to determine what are their repective rights and duties 
under said opinion and judgment; and, therefore, it is 
respectfully submitted that this Court should, and must, 
decide the present status of the parties, and of the con¬ 
tracts, and of the res , the real estate, and thus end finally 
all litigation between tin* parties in respect to said con- 
tracts and real estate, instead of leaving the parties to 
litigate anew the matters involved in this suit. 

For instance, the Scaggs heirs in 1909 placed their 
lands in the hands of the Trust Co., as trustee, under 
an agreement which was to continue for five years. 

In 1912 a supplemental agreement was entered into, 
continuing until June 1, 1917, and at the same time 
modifying, the original agreement. 

In dismissing the original, supplemental and cross 
bill, this Court leaves said lands still in the hands of 
the Trust Company. 

Are the parties now, under the opinion and judgment 
of this Court , to proceed under the agreement of 1909; 
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ami, if so, arc the Scaggs heirs entitled or not to a 
reconveyance of their lands under the terms of the 
original arjrccment? 

Or, arc the parties now, under the opinion and judg¬ 
ment of this Court, to proceed under the supplemental 
agreement of 1912 1 If so, in view of the fact that the 
judgment of this Court orders the entire equity suit to 
he dismissed below , how can they so proceed when the 
supplemental agreement e.rpressly provided that the 
original equity suit is to remain open? 

Or, are both agreements now, under the opinion and 
judgment of this Court, at an end? If so, what dis¬ 
position is to be made of the 20d acres of land which 
iras deeded to the Trust Co., as trustee, upon certain 
trusts and which land the said Trust Co. still holds? 

U hat is the effect of the opinion and judgment of 
this Court upon the recorded deed in trust, which is set 
forth in full i)i the transcript of record herein ( R. 9-14), 
and by virtue of which the 'Trust Co. acquired and still 
holds title to the real estate involved in this litigation? 
Is that Deed in 'Trust now to be held null and void , can¬ 
celled, as it were, by the judgment of this Court, or as 
modified, and, if so, in what respect, or is that Deed in 
I rust still in full force and existence? 

Il is respectfully submitted that the opinion and 
judgment of this t ourt do not answer tin* above ques¬ 
tions, and many other questions as to the present status 
of the respective rights of tin* parties, and do nor, and 
cannot, clearly guide the lower Court in answering those 
questions. It is manifest that those questions will ulti¬ 
mately have to be answered by this Court in order to put 
an end to this long drawn out litigation between the 
parties. 

Therefore, it is respectfully submitted that ibis 
Tourt. since those quest ; ons are raised by the pleadings, 
Kecord and briefs herein, on this appeal, should render 
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ail opinion and judgment which will, without ambiguity, 
clearly determine all the respective rights and duties of 
the parties to this equity litigation. 

SECOND GROUND 


The opinion of the court, in summarizing the original 


contract, savs: 

7 • 


“It appears that in 1909, the Scaggs heirs, 

owners of certain land in the District of Colum- 

% « 

bia, entered into a contract with appellant, where¬ 
by he was to have the sole right for a period of 
five years to subdivide said land into lots, blocks, 
and squares, including streets, avenues, and alleys, 
and to sell the same at not less than sir cents per 
square foot/' 

The foregoing statement is incomplete, and, if ac¬ 
cepted by the court as a part of the foundation for its 
opinion and judgment, is to that extent to the prejudice 
of the Scaggs heirs, inasmuch as the appellant was spe¬ 
cifically authorized not only to subdivide and sell, but 
was authorized also to sell all of the land, or any part 
of it, without any subdivisions whatsoever. Omitting 
the phraseology not material for present purposes, the 
contract reads in part as follows: 

‘‘Said parties of the first part hereby grant 
unto the party of the second part, his personal 
representatives or assigns, the sole and exclusive 
right for a term of five years from the date hereof 
to make subdivisions from time to time of the 
property herein described, * * * and f 0 

make sale in ivhole or in part of the unsubdivided 
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portions, or all of the aforesaid subdivisions. 
* * ( Kecord, pages 16,17.) 


That tin* sale of this laud in whole or in part, with¬ 
out subdivision, was in the minds of the parties when 
the original contract was executed is shown by the fact 
that throughout the contract reference is uniformly 
made to the sale of “laud, lot, or lots," and not to lots 
alone. Nor is there anything in the supplemental con¬ 
tract negativing tin* idea of sales of unsubdivided land, 
limiting tin* right of appellant to sales without sub¬ 


division, or ret|airing him to subdivide at all. 


THIRD GROUND 


Tin* opinion of the court says: 

-Tin* subdivisions were to be approved by Wil¬ 
liam (\ Woodward and Oscar Luckett before they 
were to be tiled for record.” 


This is an incomplete statement of the facts embodied 
in the Kecord, and, if accepted by the court as a part of 
the foundation for its opinion and judgment, was to the 
prejudice of the Scaggs heirs. For, as a matter of fact, 
the original contract embodied a plan for subdivision, 
which all parties to said contract accepted at the time 
of its execution, under which appellant might at any 
time whatsoever have proceeded with the subdivision of 
any or all of the land without asking ang approval ivhat- 
socrer from cither Woodward, Luckett, or anyone else. 
The original contract reads in part as follows: 

“And provided further, that all streets, avenues, 
allevs and lots in anv and everv subdivision shall 
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conform to the plan marked ‘Suggested Subdivi¬ 
sion of Scaggs Tract, Benning, D. C., Aug. 10, 
1907,' copies of which are in the possession of both 
parties, dedications to he the minimum area al¬ 
lowed by the Commissioners, or rise shall con¬ 
form to some other practicable plan for sub¬ 
division approved by the party of the second part 
and by William C. Woodward and Oscar Luckett.” 
(Record, page 17.) 

There is nothing in the supplemental contract that 
destroyed or limited the right of the appellant to pro¬ 
ceed at any time under the plan thus embodied in the 
original contract, and accepted by him at the time of 
executing that contract. And appellant renewed his 
acceptance of said previously agreed plan when he en¬ 
tered into tin* supplemental contract. 

FOURTH GROUND 

The opinion of the Court says: 

“They (the Scaggs heirs) agreed to cause the 
plat to Ik* approved by Woodward, Luckett and 
Merillat. This was the condition precedent to 
all other conditions and obligations of the parties. 
Appellant obligated himself to sell land. Be¬ 
fore he could carry out his part of the agreement. 
the owners were to put the land in condition to 
sell by the approval of the plat preparatory to 
its filing for record.” 


The use of the phrase u the plat,” removed from its 
context and coupled with the statement “before he (ap¬ 
pellant) could carry out his part of the agreement, the 




owners were to put the land in eondition to sell by 
the approval of the plat preparatory to its filing for 
record, v suggests that the Court was misled by the 
length and the involved character of the Record into be¬ 
lieving that no part of the entire tract, about 203 acres 
in all, could be sold until after one certain plat, cover¬ 
ing only about 33 acres, had been approved; and that 
the Court rendered its opinion and judgment in part 
on the basis of that misconception of the situation. No 
such restriction u/ion the sale of the land . nr upon the 
sale of ana part of it , (‘an he found in the contract or is 
shoim in the Record. 

The approval by Woodward, Luekett and Merillat, 
at the instance of the Scaggs heirs, of the 30-acre plat 
referred to in the supplemental agreement, was not 
necessary to (‘liable the appellant to carry out his part 
of the agreement, either with respect to the subdivision 
and sale of land or with respect to the providing of the 
required securities. Appellant was in no wap obligated 
to proceed in accordance with that plat , even with 
respect to the very JO acres of land covered by it. The 
failure of tin* Scaggs heirs to cause said plat to be ap¬ 
proved by Woodward, Luekett and Merillat could not, 
therefore, prevent appellant from carrying out his part 
of the agreement with respect to the subdivision and 
sale of land. 

Under the contract three primary methods of pro¬ 
cedure were open to the appellant: (1) To sell the 
entire tract, 203 acres, without subdivision. (2) To sell 
the entire tract after subdivision. (3) To sell a part 
of the tract without subdivision and the remainder 
after subdivision. 

In the matter of subdivision, the appellant had two 
options. (1) To make subdivision in accordance with 
the contract plan, “Suggested Subdivision of Scaggs 
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tract, Henning, I). <\, Aug. 10, 1007,” in which case no 
approval hi/ Woodward , Luckett, or Mcrillat was neces- 
sarj/. (2) To make subdivision in accordance with 
some other practicable plan for subdivision, approved by 
the appellant and by Woodward, Luckett, and Merillat. 
With respect to tin* latter option as to subdivision, the 
Seaggs heirs agreed to require approval of one certain 
subdivision of 80 acres, but appellant was not obligated 
to proceed in accordance with that plan. (See original 
contract, Record, page 17, and supplemental contract, 
Record, page 50. ) And by neither the original contract 
nor the supplemental contract was appellant obligated 
to proceed first with the sale of the particular 30 acres 
covered by the plat described in the supplemental con¬ 
tract. 

With all of the aforesaid options open 10 appellant, 
as is shown by the Record, your petitioners respect¬ 
fully submit that the statement in the opinion of the 
Tourt that: “Before he.(appellant) could carry out his 
part of the agreement, the owners were to put the land 
in condition to sell by tin* approval of the plat pre¬ 
paratory to its filing for record,” does not represent the 
actual situation of the parties to the contracts. And 
certainly it is not accurate to say, as the foregoing 
statement does say, that before appellant could provide 
the securities called for by the agreement, which was a 
part of his duty under the agreement, the owners were 
to put the land in condition to sell by the approval of 
the plat preparatory to its filing for record, for the 
absence of approval from said 30-acre plat could not 
operate to prevent the providing of the securities; nor 
could it expose appellant to any risk of loss if he did pro¬ 
vide* suMi securities, since the Scaggs heirs were plainly 
compellable under appropriate conditions and at the 
proper time, to cause said plat to be approved and had 
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in effect given security to do so, inasmuch as they had 
conveyed to a trustee the title to a tract of land whose 
value was far in excess of the proposed securities, in 
order that appellant might safely proceed with his ob¬ 
ligations. 


FIFTH GROUND 

The opinion of the Court, referring to certain conduct 
of the appellant, quotes the appellant’s answer to the 
supplemental hill as follows: 

“Appellant answered, denying that he had 
failed to perform his contract, but averred that 
on March 30, 1912, he obtained the Cook plat from 
Cook, and deposited it in escrow with the Conti¬ 
nental Trust Company, to be recorded coinci- 
dently with the Seaggs plat; that Luckett was 
notified of the deposit of the Cook plat; * * 

This statement by the Court of tin* Record in the case 
is incomplete, and therefore in error, in so far as it pur¬ 
ports to show the relation of tin* parties, in that it does 
not show that appellant's said answer to the supple¬ 
mental bill was in a material respect contradicted by 
appellant's later answer to tin* cross-bill and by appel¬ 
lant’s own witness and exhibit in the case. 

Appellant’s answer to the supplemental hill , which 
the court quotes to the effect that In* himself obtained 
the Cook plat on March 30, 1912 (Record, 60) is directly 
and positively contradicted in his answer to the cross¬ 
bill, which shows that appellant obtained said plat on 
March 27, 1912. And the testimony of appellant’s wit¬ 
ness, Hufty, shows that said plat was obtained on March 
27, 1912 (Record, page 145). Appellant’s agreement 
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with Cook, also, under which appellant obtained said 
Cook plat, is in evidence (Record, Appeal Exhibit No. 
29, page 195), and shows execution on March 27, 1912. 
This slight difference in dates, seemingly immaterial, 
becomes manifestly of importance to the interests of the 
Scaggs heirs when attention is called to the fact that the 
supplemental contract was executed March dO, 1912 
(Record, page 55, et seq.), at a time when, unknown to 
the Scayys heirs, appellant was already owner of said 
Cook plat. 

SIXTH GROUND 

Commenting upon the respective obligations of the 
parties in the matter of obtaining the Cook plat, the 
Court’s opinion says: 

‘M close perusal of the contract fails to dis¬ 
close any agreement on his (appellant’s) part to 
procure the Cook plat. Rut this contention falls 
for the reason that appellant did voluntarily pro¬ 
cure the Cook plat and place it in escrow with 
the Continental Trust Company , when it could 
hare been obtained for filiny eoincidently with 
the Rcayys plat .” 

The supplemental contract does undoubtedly show 
that the Scaggs heirs were to deposit the 1 plat of the 
30-acre tract with the Washington Loan and Trust Com¬ 
pany in escrow, on condition that it might be recorded 
eoincidently with the recording of the Cook plat. Why 
the contract should require the Scaggs heirs to deposit 
the 30-acre plat in escrow, if the parties to the con¬ 
tract contemplated that the Scaggs heirs themselves 
should obtain the Cook plat for record is utterly inex- 
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plicable. And as the only other parties to the contract 
were the Washington Loan and Trust Company, a mere 
trustee, and the appellant, the only simple and direct 
inference from the language of the supplemental agree¬ 
ment leads unmistakably to the conclusion that appel¬ 
lant was to obtain the Cook plat. 

Tf the Court discovers any ambiguity in the language 
of the* supplemental agreement with respect to the rela¬ 
tive obligations of the parties in the matter of obtaining 
the Cook plat, then reference may be had to the Record 
showing the relative positions of the parties at the time 
the said contract was entered into, and showing their 
conduct immediateh, thereafter. Appellant admits in 
his answer to tin* cross bill that on March 27, 1912, pre¬ 
paratory to the* execution of the supplemental agree¬ 
ment, he entered into a written agreement with Cook 
whereby appellant was to pay Cook $600, in considera¬ 
tion for which Cook was to record the so-called Cook 
plat, and in order to insure the execution of that agree¬ 
ment, appellant paid S2o0 on account and procured the 
actual deposit of the Cook plat in escrow with the Con¬ 
tinental Trust Company, to provide for its being record¬ 
ed within the ninety days immediately after the date 
of the execution of said agreement. These facts are 
proven by the testimony of appellant’s witness, Ilufty 
i Record, pages 145 et seq. >, and by the agreement itself 
between appellant and Cook, which is in evidence (Rec¬ 
ord. Appeal Exhibit No. 29, pages 195, 19(5). Appellant, 
in fact, preparatory to the execution of the supple¬ 
mental agreement put it out of the power of the Scaggs 
heirs, and even out of the power of Cook himself, to 
obtain the Cook plat and to place it with the Washing¬ 
ton Loan and Trust Company in escrow for record, ex¬ 
cept as they might obtain it from him, appellant, on 
whatever terms he himself might dictate, which would 
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seem to be inconsistent, unconscionable, mnl unfair con¬ 
duct on appellant's part if the supplemental agreement 
were to be construed so as to impose upon the Scaggs 


heirs any obligation for the procuring and depositing of 
said plat. The fact that appellant, at the very time of 
executing the supplemental contract, had possession of 
the Cook plat under such circumstances as gave him the 
exclusive right to cause 1 it to be deposited with the Y\ ash- 


ington Loan and Trust Company, and yet did not dis¬ 
close that fact to the Scaggs heirs at the time of enter¬ 


ing into said supplemental agreement, would seem to 
estop appellant forever after its execution from deny¬ 
ing his obligation to cause said plat to be deposited with 
the Washington Loan and Trust rompany in escrow, 
or to assert any obligation on the part ol tin* S< aggs 


heirs to make any such deposit. 

It is true that appellant alleges in his answer to the 
supplemental bill (Record, page 00) that after having 
procured the rook plat and caused it to be deposited 
with the Continental Trust Company, he advised Luckett 
of that fact but with respect to such alleged notice no 
time is fixed. It was certainly after the execution of 
the supplemental agreement, for in appellant s answer 
to the supplemental bill he fixes the date of obtaining 
the Cook plat as on the very day when the supple- 
mental agreement was signed and alleges that it was 
afterwards that he advised Luckett, although how T long 
afterwards he does not say. Notice to the Scaggs heirs, 
through Luckett or otherwise, after the execution of 
the supplemental agreement would hardly serve to re¬ 
lieve appellant of the estoppel worked by his conduct 
at the time of the execution of said agreement, if said 
Scaggs heirs w r ere under any obligation to obtain and 
deposit the Cook plat that he had obtained. 

The Court’s opinion (typewritten opinion, page 6) 




16 


makes something of the faet that appellants alleged 
notice to Lockett was not disputed, but it does not dis¬ 
close the fact, as it would seem that it should in fair¬ 
ness do, (Imt I .ticket t had died before appellant's answer 
to the supplen.. hill was filed and before any evi¬ 

dence was taken bearing upon this point. 

How much weight is to he attached to appellant’s 
answer to the supplemental hill in this respect may be 
inferred from the misstatement of the date when he ob¬ 
tained the Cook plat, a matter that has already been 
discussed at some length, and from the statement that 
stud answer claims that appellant “advised said Oscar 
Lucketf of the fad that he (appellant) had obtained the 
< ook plat and placed it in escrow as aforesaid, and 
rullril 11 / 10 /, * 11 ,',/ l.nrhrtt to xit/n and deliver tlic said 
**<«!/!>» I’'"! '■»»"■" ax-Exhibit If../. .Vo. (the /,lat 

of the ■{D ane hart i so that the said subdivision might 
officially I.le." The evidence clearly shows that ap¬ 

pellant caused the plat of the 30-acre tract to be de¬ 
posited with the Continental Trust Company at the 
same time he caused the Cook plat to he deposited there, 
and why under such circumstances appellant should 
have called on Luckett "to sign and deliver the 30-acre 
plat" is not apparent. Appellant sought to correct in 
this respect not only the erroneous date set forth, to the 
prima facie prejudice of the Scaggs heirs, in the sup¬ 
plemental hill, hut lie sought also to correct this incon¬ 
sistency with regard to his notice to Luckett, when he 
tiled his answer to the cross hill, for in the latter answer 
lie claims merely to have “notified the said Luckett that 
said plats were so on deposit awaiting his signature to 
the 30-acre plat." ( Record, page 82.) 


" hat has been said above discloses, it is believed, 
the incompleteness of the statement in the Court’s 
opinion (typewritten opinion, page 5) that the Cook 
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plat “could have been obtained (from the Continental 
Trust Company) for filing eoincidently with the Scaggs 
plat.” For as said plat was held by the Continental 
Trust Company as trustee under an escrow agreement 
between appellant and Cook, and to which the Scaggs 
heirs were in no way parties, the Scaggs heirs were not 
in a position to obtain said Cook plat, but appellant was. 

SEVENTH GROUND 


Counsel for t lie Scaggs heirs have felt it necessary to 
go thus at some length into the relative status of their 
clients and appellant with respect to the duty of tiling 
the Cook plat, in view of the rather novel method of in¬ 
terpretation of tlu* supplemental agreement proposed 
by appellant, and which might seem to receive some 
support from the opinion rendered by the Court, name¬ 
ly: That the Scaggs heirs were obligated to cause the 
30-acre plat to be approved and to deposit it in escrow 
with the Washington Loan and Trust Company as a 
condition precedent to the giving of any security by him, 
appellant, because the duty of causing said plat to be 
approved and tiled was fixed by paragraph one of said 
supplemental agreement, whereas the obligation of ap¬ 
pellant to furnish security was fixed by paragraphs sub¬ 
sequent in numerical order, that is to say, paragraphs 
4, 5, and 7 (Kecord, pages 57-8), for if the terms of the 
contract laid down in paragraph 1 are by reason of 
their position in said contract to he regarded as con¬ 
ditions precedent to the execution of the requirements 
of subsequent paragraphs, and if for that reason it is 
to he held that the* Scaggs heirs were obligated to cause 
the 30-acre plat to be signed and deposited before ap¬ 
pellant was called upon to move with respect to the pro¬ 
viding of securities, then as the deposit of the Cook plat 
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was called for likewise in |>ai-agraph 1. and as appellant 
«as the only person wliotnsoever having power and 
authority to cause the Cook plat to he deposited, then 
the failure ot appellant to cause its deposit placed him 
at least equally in default with the Seaggs heirs in the 
matter of the performance of conditions precedent. 

I lie Court should not he misled hy appellant's alleged 
ti mh i of tin* < ook plat and the ltd-acre plat to the 
Washington Loan and Trust Company, one of the parties 
to this cause. Appellant's answer to the cross bill (Rec- 
ord, page SI t shows that said plats were tendered on 
-March - 1 , The testimony of appellant’s witnesses, 

llufly l Record, pages 145, et sap), and Brothers (Rec- 
ord, pages I4S, et sap), shows that not only were said 
plats tendered lint also an escrow agreement between 
appellant and Cook. And the testimony of witness. 
Unity, and ..scrow agreement itself (Kecord, Ap¬ 

peal Bxhibit No. I’ll. pages 105, lllti), shows that the 
Washington Loan and Trust Company was asked to be¬ 
come trustee under said escrow agreement. In view 
"f the fact, therefore, that the .wp/ilrmental agreement 
hwl HO t then hern crrniteil. and the relations of all 
part ies were determined solely by the original agreement 
and in view of the fact that the original agreement did 
not call upon the trustee, the Washington Loan and 
Trust Company, to accept either tin- 30-acre plat or the 
t’ook plat in escrow, and finally, in view of the fact that 
the tender involved not only the acceptance of the plats 
named, but also the acceptance of responsibility under 
an agreement between Randle and Cook, which'respon¬ 
sibility the Washington Loan and Trust Company had 
not only not agreed to accept, but with respect to the 
acceptance of which it had not even been consulted, 
tlie tender can hardly he considered as having any legal 
significance in relation to the obligations of the Sea-«s 
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heirs, nr of the Washington Loan and Trust Company 
under tin* N caggs-Randle contract. Incidentally, it is to 
he noted that at tin* time of such alleged tender litigation 
was pending among tin* Washington Loan and Trust 
Company, the appellant, and tin* Scaggs heirs, and no 
compromise or settlement had been reached; and the 
Washington Loan and Trust Company, therefore, could 
not wisely undertake to have* entered into an independ¬ 
ent agreement with one of tin* parties to the existing 
controversy respecting the subject-matter in dispute, at 
least without the formal assent of the third party. 

EIGHTH GROUND 

I. THE APPROVAL OF THE THIRTY-ACRE 
PLAT AND ITS DEPOSIT WITH THE WASHING¬ 
TON LOAN AND TRUST COMPANY FOR RECORD 
WAS NOT A CONDITION PRECEDENT TO THE 
EXECUTION OF ANY PART OF THE CONTRACT. 

This Court has proceeded upon the theory that the 
approval of the thirty-acre plat and its deposit with the 
Washington Loan and Trust Company for record was 
a condition precedent to the execution of any and every 
part of appellant's obligations. It is respectfully sub¬ 
mitted, however, that neither in fact nor in law was 
such the case. 

A. The approval ami deposit of the thirty-acre plat 
was not in fact a condition precedent to the execution 
of appellant's obligations, because: 

Appellant was in no way obligated to subdivide and 
sell according to the thirty-acre plat, but might have 
exercised any of the following options: 

a. 7V> sell the entire tract, 20d acres, as an entirety 
or in parcels, without subdivision. 
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b. To sell the entire tract as a whole or in parts after 
haring subdivided it. 

v. To sell a part of the tract after subdivision and 
ihe remainder without subdivision 

And in the making of such subdivisions as appellant 
might elect to make, appellant might have proceeded 
in either of two wags: 

a. To subdivide in accordance with the plan em¬ 
bodied in the original contract as "Suggested Subdivi¬ 
sion of Seaggs Tract. Henning. 1). (\, Aug. 10. 1907,” 
in which ease no approval by Woodward. Lnckett ,* 
or Merillat would have been necessary. 

I>. To subdiride in accordance with some other prac¬ 
ticable plan for subdivision approved tty appellant and 
by U (todward. Lnckett.* and Merillat, in which case the 
Seaggs heirs neve obligated under the supplemental 
agreement to rn/uirc their representatives. Woodward, 
Lnckett, and Merillat, to approve the agreed thirty- 
acre plat, although appellant teas under no obligation 
to proceed in accordance therewith. 


The pertinent 
low: 


parts of the eontraets are set forth be- 


\ 


“The said parties of the first part hereby grant 
unto tin* said party of the second part, his per¬ 
sonal representatives or assigns, the sole and 
exclusive right for a period of live years from 
the date hereof to make subdivisions from time 
to time of the property herein described, * * * 

and to make sale in whole or in part of the un- 
subdivided portions, or all of the aforesaid sub¬ 
divisions which may be made by the party of the 


•Luckett died May 25, 1912, and Woodward was substituted as 
trustee in his stead. Record, p. 60; appeal exhibit No. 42, pp. 205 
206. 
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second part in accordance with the provisions 
hereof * * *. And provided further, that all 

streets, avenues, alleys and lots in any and every 
subdivision shall conform to the plan marked 


. ‘Suggested Subdivision of Scaggs Tract, Benning, 
D. C., Aug. 10, 1907,’ copies of which are in the 
possession of both parties, dedications to be mini¬ 
mum area allowed by the Commissioners, or else 
shall conform to some other practicable plan for 
subdivision approved by the party of the second 
part and by William C. Woodward and Oscar 
Luckett. v Contract of June 10, 1909. Record, 
p. 17. 


“1. The parties of the first part will cause to 
be approved by William <\ Woodward, Oscar 
Luckett and Charles H. Merillat the plat hereto¬ 
fore prepared by the Surveyor of the District of 
Columbia of thirty acres, more or less, of the 
Scaggs Tract and filed in said Equity Cause as 
‘Exhibit W. J. L., No. J,’* and will deposit the 
plat thus approved with the Washington Loan 
and Trust Company or some other depositary 
mutually agreed upon by the parties of the first 
part, and the party of the second part, in escrow, 
on condition that it may be recorded in the office 
of the Surveyor of the District of Columbia by 
said Trust Company, or other depositary, as the 
official subdivision of the land eoincidentlv, but 
not otherwise, with the recording of the dedica¬ 
tion of Thirty-fourth street as laid down in the 
official street extension plan, through the Cook 


♦This was a misdescription. The plat itself was not filed, as the 
evidence shows, and the photographic copy that was filed was desig¬ 
nated as “Exhibit W. J. L., No. 2.” 













tract from the Henning Hoad to the Scaggs Tract, 
aforesaid, the width of Thirty-fourth street to 
he tlie same as to both the Cook and the thirty- 
acre Scaggs Tract.” Contract of March 30, 
1912. Record, p. 56. 

Appellant had certain old if/at inns and rights not im- 
im'diutrig related to the subdivision mid x(lie of land, 
which lir hi furl discharged or undertook to discharge , 
or undertook to exercise, without the approval and de¬ 
posit of tlir plot, as foltoirs: 

a. I In obi ipii t ion to furnish certain securities 
for the faithful performance of his agreement. 

b. The otdigut ion to png nil of the taxable costs 
in h’lfnitg Proceeding So. 29,879, being entitled , 
however. to reimburse himself, however. to the 
extent of one-half out of ang inoneg coming into 
his possession on behalf of the Scaggs heirs. 

c. The right to assign Iris interest in the con¬ 
tract. 


The Record shows that appellant did take action 
toward providing the security In* was required to fur¬ 
nish, in that lie undertook to exhibit to Woodward, 
Luckett, and Merillat certain property that he desired 
them to approve as such security for certain first mort¬ 
gage notes, that he undertook to effect a modification 
in the nature of the security, and that he actually de¬ 
posited at one time a certified check for 82,800 in an at¬ 
tempt to obtain certain notes to use as such security. 
And it shows that he did all this without makin* r even 
a request at any time tin* negotiations were in progress, 
that the plat of the thirty-acre tract be approved and 
deposited, or alleging that the absence of such approval 





23 


and deposit hindered him in any way. 

The Record shows furthermore that, although at one 
time appellant refused for a while to pay a part of the 
costs in the Equity Proceeding, on the ground that the 
thirty-acre plat had not been approved and deposited, 
yet it shows also that after \\ oodward and Merillat dis¬ 
cussed tin* matter with him and took it up with his then 
counsel, Obear, appellant receded from his position even 
so far as to pay tin* costs in controversy. 

Appellant tried repeatedly, as is shown by the Record, 
to find or create some kind of an organization to which 
he might assign his interests under the contracts, but 
at no time* did ho oven suggest that his efforts in this 
direction were being hindered by the* fact that the* thirty- 
acre plat had not been approved and deposited, or that 
such approval and deposit would in any way facilitate 
his operations. So persistent were appellant’s efforts 
to organize* or to find a corporation to take over his in¬ 
terests under these* contrac ts as to suggest that his de¬ 
sire* was to reap, without risk to himself, \\hate\ei piofits 
might come to him as the promoter e>f such a corpora¬ 
tion and as an offic er of it, rathe*r than to proceed with 
the labor and responsibility of personally carrying the 
contracts into execution. 


.It is respectfully submitted that, in view of the facts 
stated above, the approval and deposit of the thirty-acre 
plat was not in fact nec ess ary to enable appellant to 
proceed with the execution of his part of th e contract, 
and that appellant’s conduct show's that he did not so 
regard it. 


B. The approval ami deposit of the thirty-acre plat 
was not in law a condition precedent to the execution 
of the appellant's obligations. 


% 
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/a " f >‘ rer ‘‘" t appellant from sell- 
./ < and unsitbdt ruled. or from subdividing 

<t hi accordance iritli the plan embodied in the 
ructn, or from subdividing it in aeeordance 
ii i /i .ionic other plan that might be agreed upon. 

' he " pproval . .. of the thirty-acre plat 

therefore, was not legally prerequisite to the dis 

-• 'j^e of appellant's obligations with respect to 

The Ian, certain!,, did no, require the approval 
' l ' l /l " S " °f 1hr thirty-acre plat as a condition 

'ZT'" , Pr ° ridh " J h » n "’ ,r " ai>t °t ttecuri- 

f " r " ,e H<>» of the contract, or for the 

pill,mem of the titrable cos,s agreed to be paid. 

< • ’Ilie npproral and deposit of the tliirtu-aere nlat 
teas not it,,, terms of the contract or In, nccessari, 

tin /wit of o/i/irttaiit. 

If l,i " 1 '*«• »' the minds of the parties to 
•contract that the approval and deposit of the 
thirty-acre plat was to be a condition precedent to 

m Z .the part of appel. 

to h’.v •" 7 .. eXOm,h '" l - y ea «y tor them 

t<» hate sttid so; hut they did not. And in deter- 

!""""" t, "‘ the parties to a contract it 

'° ob8en «' what they might have 

n,t ,h< ' ,,ot «« to tiike note of what they 
uni sav. J 


11. K\ BN IF THE APPROVAL OF THE THIRTY 
At’RK FLAT AMI ITS DEPOSIT WITH THE 
WASHINGTON LOAN AND TRUST COMPANY ]?Y 
THE St'At it IS HEIRS BE CONCEIVED TO BE UN- 
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DKK THE CONTRACT, BY IMPLICATION, A CON¬ 
DITION PRECEDENT TO PERFORMANCE BY AP¬ 


PELLANT, YET APPELLANT IS ESTOPPED BY 
1IIS CONDUCT FROM SETTING UP ANY SUCH 
INTERPRETATION FOR THE PURPOSE OF 
WORKING A FORFEITURE OF THE RIGHTS OF 
THE SCAGGS HEIRS, IF ANOTHER AND MORE 
EQUITABLE INTERPRETATION CAN BE FAIR¬ 
LY FOUND. 


That this contract is susceptible of two interpreta¬ 
tions is conclusively shown by the fact that this Court 
lias interpreted it in one way, while the Court below 
interpreted it in another. 


HI. IN THE ABSENCE OF ANY CLEAR IN¬ 
TENT IN THE MINDS OF THE CONTRACTING 
PARTIES, AS EVIDENCED BY THE CONTRACT 
ITSELF, THAT THE APPROVAL AND DEPOSIT 
OF THE THIRTY-ACRE PLAT SHOULD BE A CON¬ 
DITION PRECEDENT TO PERFORMANCE BY AP¬ 
PELLANT, THE EQUITIES OF THE CASE SHOULD 
GOVERN, AND AN INTERPRETATION SHOULD 
NOT BE GIVEN THAT WILL IN EFFECT WORK 
A FORFEITURE EXCEPT UNDER THE MOST UR¬ 


GENTLY COMPELLING EVIDENCE. 

That there is no evidence of any clear intent in the 
minds of the contracting parties that the approval and 


deposit of the thirty-acre plat was a condition precedent 
to performance by appellant is abundantly proven by 
the fact that the Court below did not so hold. That 
the judgment of this Court, if allowed to stand, will 
work a forfeiture of the rights of the Scaggs heirs under 
the contract is equally clear. Recourse must be had, 
therefore, to the Record to determine the equities of the 


case. 










A. The ticayys heirs had already conveyed to 
the Washington Loan and Trust Company , as 
trustee> the title to a valuable tract of land, for 
the purpose of securing the execution of the con¬ 
tract. So long as this title stood in the trustee , 
appellant was amply protected against loss from 
a ay action he might take in accordance with the 
contract. 

It. If } however , the contract Ite so interpreted 
as to require the approval and deposit In/ the 
Seaggs heirs of )hr plat of the thirty-acre tract as 
a condition precedent to action by appellant , 
than that very same reasoning requires that upon 
the deposit of said plat and of the Cook plat, 
which appellant himself might have deposited , 
the Washington Loan and Trust Company, as a 
part of the condition precedent, must cause both 
plats to be recorded. 

And once the plat of the thirty-acre plat be re¬ 
corded, the title to every street, avenue and alley 
thereof would have passed irrecoverably out of 
the Seaggs heirs, by dedication to the District, 
and that even though appellant never moved to 
sell a lot or to provide the required security, the 
Seaggs heirs would have been left solely to re¬ 
covery of damages from appellant by suit at law, 
with all the possibility of finding it impossible to 
obtain from him any damages that might be 
awarded. 





NINTH GROUND 


The opinion of the Court savs: 

“The plat (which the Scaggs heirs had under¬ 
taken to cause to be approved and deposited) had 
been prepared by the Surveyor of the District 
at the appellant’s expense 1 , and pled as an exhibit 
in the pen dint] equity cause, where it was equally 
available to all parties concerned. It might be 
inferred from the* Brief of counsel that appellant 
had in some mysterious way concealed and with¬ 
held the plat to prevent its approval, but the Rec¬ 
ord supports no such implication.” 

The Court has here been misled by the language of 
the supplemental contract, which refers to the “plat 
heretofore prepared by the Surveyor of the District of 
Columbia of thirty acres, more or less, of the Scaggs 
tract, and pled in said cquiti) cause as ‘Exhibit W. J. L. 
No. 3’ ” (Record, page 5(>). An examination of the evi¬ 
dence shows, however, that said plat was never so filed. 
What was filed in the cause was an unattested photo¬ 
graphic* copy of said plat, not the original plat signed by 
the Surveyor, for record, and even the copy filed in the 
cause could hardly have been properly withdrawn from 
the Record while the* cause* was pending. Nor were the 
Scaggs heirs under anv obligation to have a new plat 
prepared or the old plat copied at their expense, since 
the contract expressly provides that the Scaggs heirs 
shall be at no c ost or expense for subdividing or in any¬ 
wise developing or marketing the property and that ap¬ 
pellant shall neither charge to or demand of them any 
such cost or expense. (Record, page 21.) 

The statement in the Court’s opinion that “appellant 









did procure the Scaggs plat," in so far as it is intended 
to convey the idea that appellant procured said plat 
from the Court where it had supposedly been filed in 
the pending equity cause, is incorrect, as is shown by 
the Record. The Record shows that said plat, after hav¬ 
ing been ordered by appellant and prepared for him, 
remained in the office of the Surveyor of the District of 
Columbia until some time in March, 1912 (Record, page 
158), whence it was obtained and sent to appellant at 
appellant's request by Woodward (Record, page 170); 
and that said 80-acre plat was deposited by appellant 
with the Continental Trust Company, under an escrow 
agreement brtirrni the a/t/n/lant and < 'ook, and to irhich 
the Seat iff* heirs irere not /unties, on March 27, 1912 
(Record, pages SI, 145, 195), when* it still remained 
when witness testified after tin* tiling of the supplemental 
bill (Record, page 157). Said plat had been ordered 
and paid for by appellant, had been taken possession of 
bv him and made a part of a contract between him and 
t ook, to which tin* Scaggs heirs were strangers, and 
of which said 80-acre plat formed an essential part, 
and had been locked bv virtue of said Randle-Cook agree- 
meat in the vaults of tin* Continental Trust Company. 
How, under such circumstances, the Scaggses were to 
cause said plat to be approved and filed with the Wash¬ 
ington Loan and Trust Company is not clear. 

The opinion of the Court says that appellant testifies 
that he requested Merillat and Luckett to approve this 
plat. It is respectfully submitted that appellant’s tes¬ 
timony with respect to this point is evasive and incon¬ 
clusive, that Luckett was dead (having died May 25, 
1912) at the time appellant testified (Record, Appeal 
Exhibit No. 42, page 205; Record, page 00), and that 
Merillat distinctly contradicts appellant’s testimony. 

In his answer to the supplemental bill, appellant 
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or Seri If f fi , ,e<,Ue8ted eitlu> '- Woodward 

. t,. H " 8Ig “ PlHt ’ but dain,s th »t Home time 

? U ' the deposit of the Took plat and the 30-acre plat 

»v appellant with the Continental Trust Company he 
advised Luekett of the deposit of the Cook plat, "and 
called upon said Luekett to sign and deliver the Sca-s 
Ida , known as Exhibit W. .1. L. No. 3;” and this, noL 
withstanding the very fart that appellant then and 
thme had said Scaggs plat known as Exhibit W. J. L. 

r°' ,a Pl> el| ant'si own custody, with the Con- 

,!" e " ;* nisl r ° ,u pan.v. After testimony concerning 

n matter had been taken under the supplemental bill 
appellant contradicted his statement in his previous 
answer, and in his answer to the supplemental bill. 

<• amis that he “notified said Luekett that said plats 
uere so on deposit awaiting his signature to the said 
•iO-aere plat." And even at this later date, when he 
undertook to alter the statement originally made with 
respect to Luekett he distinctly and definitely refrained 
from alleging any notice to Merillat, and alleges notices 
to Woodward only on November 4, 1912 (Record, page 
M), which was after the filing of the supplemental hill 
and even after the filing of appellant’s answer thereto, 
ihy, if any previous notice of the whereabouts of the 
30-acre plat had been given Woodward or any request 
made that he sign said plat and deposit it with the Wash¬ 
ington Loan and Trust Company, had been made, no ref¬ 
erence to such earlier incidents was made in appellant’s 
answer does not appear. Nor does it appear why no 
reference was made to any notice whatsoever to Meril¬ 
lat, if any such notice was given. It is true that ap¬ 
pellant made a colorable attempt to show in his testi¬ 
mony notice to Woodward, Luekett and Merillat, and 
this has given rise to the statement in the Court’s opinion 
that “appellant then deposited it (the 30-acre plat) 
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with the Cook plat with the Continental Trust Com¬ 
pany, and, as he testifies, requested Merillat and Luckett 
to approve it, which they neglected or refused to do.’ 
Appellant's testimony with respect to this matter has 
already been classed as evasive and inconclusive, and 
attention has been called to the fact that Luckett was 
dead at the time appellant testified. In support of the 
statements, appellant's testimony may he cited: 


“Witness has the impression that immediately 
after securing the Cook plat, witness called on 
all three of the parties to inform them of the 
fact that the plat had been secured and was in 
the Continental Trust Company. Mr. Merillat 
objects so far as any notice to Mr. Luckett is 
concerned, on the ground that he is dead and the 
< 'ode makes any such testimony incompetent and 
that any notice is incompetent unless also made 

to Dr. Woodward and himself. 

“Witness testified that his recollection is that 
all three were out. \\ itness thinks he also called 

Luckett over the telephone. 

“In the latter part of April witness went to 
Mr. Luekett's office to sign a paper in regard to 
a loan that Mr. Luckett wanted to make, and 
witness then and there told him that the plat had 
been signed and was in the Continental Trust 
Company awaiting his signature. 

“This testimony was objected to and a mo¬ 
tion to strike out made on the ground stated in 
the objection to testimony of Mr. Brothers, 
namely, that Luckett was dead and the testi¬ 
mony was incompetent under the ( ode. 

“Witness regarded Mr. Luekett's signature as 
the only one absolutely necessary to get the plat 
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on record. While the 4 agreement said Merillat 
should sign it, witness did not think it was neces¬ 
sary for any signature except Mr. Luckett’s in 
regard to recording the paper. Nobody tens pres- 
rut in Mr. Lu-vkett's office on the occasion of this 
interriew with him, hut Mr. Brothers came in 
afterwards." (Record, page 154.) 

Merillat testified: “Randle has never called upon the 
witness to sign the plat of tin* 30-acre tract, being a part 
of the Scaggs land. That plat has never been shown to 
witness, with a view to having him signing it, and never, 
at any rati* prior to the tiling of the supplemental bill, 
to enforce the supplemental agreement, was he ever 
notified by Bamlle as to where the plat was, with a view 
to having him affix his signature to it.” (Record, page 
172.) That appellant did not notify Merillat of the 
whereabouts of tin* 30-acre plat or request him to sign it, 
as may reasonably be inferred from appellant’s answer 
to the cross bill, receives support from appellant’s own 
testimonv as follows: 


" rim only signature necessary to have the plat 
recorded was Mr. Luckett’s. Under the compro¬ 
mise agreement Mr. Merillat was to sign it, but 
in order to record the plat it was not necessary 
as witness understood it for Mr. Merillat to sign.” 
(Record, page 153.) * * * 

“Witness regarded Mr. Luckett’s signature as 
the only one absolutely necessary to get the plat 
on record. While the agreement said Merillat 
should sign it, witness did not think it was neces¬ 
sary for any signature except Mr. Luckett’s in 
regard to recording the paper.” (Record, page 
154.) 













And yet as shown by appellant's testimony previously 
quoted, he made a vague and inconclusive effort to show 

notice and demand on Merillat. 

% 

Further uncertainty in the conduct of the appellant 
with respect to the 30-acre plat as well as with respect 
to the Cook plat is shown by appellant’s letter to Meril¬ 
lat. written after the supplemental bill had been tiled, 
relative to these plats (Record, Appeal Exhibit, page 
103) and by his testimony with respect thereto. Even 
in this letter he fails to notify Merillat of the where¬ 
abouts of the 30-acre plat, and while in his evidence 
appellant himself testified that Merillat was notified by 
letter of October 1 Sth of the second deposit of the Cook 
plat with the <'ontinental Trust Company (Record, page 
100 1. appellant himself testifies that said redeposit did 
not occur until six days later, October 24, 1012 (Record, 
page 150). And witness testifies that said redeposit 
was for a period of ten days, which would make the 
period of redeposit expire not later than November 3, 
1012 (Record, page 150), yet by liis own testimony he 
admits failure on his part to notify Woodward of such 
redeposit until November 4, 1012, the day after the 
agreed period of deposit had expired, and this statement 
as to tin* date is established by appellant’s testimony 
as well as bv that of Woodward. 

It is respect fully submitted that tin* conduct of ap¬ 
pellant described above is inconsistent with any wish 
or desire on his part to have the 30-acre plat approved 
and was in fact an obstacle in the way of its approval. 

Randle testified concerning tin* filing of the Cook plat 
and tin* 30-acre plat, and tin* Cook- Randle agreement 
with tin* ('ontincntal Trust Company, as follows: 


“Witness i Randle) is under the impression that 
all parties signed the agreement of March 30, 
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1912, the supplemental agreement so-called, on 
tin* same day." In response to a question by 
Merillat, “Did you tell us that you had already 
deposited the Took plat with the Continental 
Trust Company?’’ the witness replied: “It is my 
inipress ion that 1 left word at your office when 
I called, and that you knew about it. 1 did not 
think it was an important matter at^that time 
because 1 was anxious to get the agreement settled 
before any other technical point would come up 
and delay the signing of it." 

Witness ( Handle) did not see Merillat at his 
office, and did not remember whom, in Merillat’s 
office, In* told of the circumstances, lie is under 
the ini/tression that he left word at Merillats of¬ 
fice immediately after it was signed." 

lie did not leave word in writing. He did not 
tell Woodward of the circumstances, but is under 
the im/tression that he left word at both offices, 
but was not certain about it, and did not think at 
the time "it teas material for either one of you to 
sif/tt it." t Record, pages 165, 166.) 

Even when distinct pressure was brought upon ap¬ 
pellant to proceed in tin* execution of the contract, in 
a letter addressed to him by Merillat, on Ju30, 1912, 
and tin* Scaggs heirs tendered themselves*as prepared 
to carry out their part of tin* compromise agreement 
(Record, Appeal Exhibit No. 24, pages 190, 191), Randle 
apparently made no reply, for Merillat testified that he 
had no recollection of having received any answer to his 
letter ( Record, page 142), and appellant was called upon 
to produce a copy of any such reply (Record, page 166), 
but failed. 
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TENTH GROUND 

Somctlung is made in tlie opinion of the Court of 
n c of ain oi^li^ation on the part of appellant 
of ‘‘limiting up” Woodward, Luekett, and Merillat for 
the pur|H)se of imbuing them to sign the 30-acre plat: 

“Counsel for appellee 4 complain of the failure 
of appellant to produce tin* Scaggs plat for ap¬ 
proval. We fail to find any provision in the con¬ 
tract which imposed upon him tin* obligation of 
hunting up Woodward, Luekett and Merillat for 
the purpose of inducing them to perform a duty 
which the Scaggs heirs had assumed.” 

It is respectfully submitted that the question is not 
as to whether appellant was or was not obligated with 
the duty of “hunting up" Woodward, Luekett and 
Merillat, for the purpose named, but whether in the 
numerous interviews between him and Woodward, 
Luekett, ami Merillat, and in the correspondence between 
him and them, in which they urged him to proceed with 
tin* execution of his contract, and specifically urged him 
to provide the necessary securities called for bv the con¬ 
tract, appellant had any legal or equitable right to remain 
silent concerning the fact, if it wore a fact, that the only 
substantial obstacle in the way of performance by him 
was their failure to sign and deposit with the Wash¬ 
ington Loan and Trust Company the 30-acre plat, and 
to put them in the way of signing said plat, he had in 
his possession. 

The Record clearly shows frequent communication, 
oral and written, between appellant and the parties 
named, in which said parties were continually urging 
said appellant to perform what they regarded as the first 
step to be taken under tin* contract, namely, for the ap- 




pel hint to furnish tin* securities provided for bv 
Record fails to show, however, that in any written >. 
oral communication prior to the filing of the supple¬ 
mental bill, with a single exception, did appellant even 
suggest any interpretation of the contract othei than 
that contended for by the Scaggs heirs. The single in¬ 
stance in which appellant did suggest that he regarded 
it as the duty of the Scaggs heirs to cause the 30-acre 
plat to be approved and deposited with the Washing¬ 
ton Loan and Trust Company before he (appellant) de¬ 
posited the required securities was shortly followed by 
conduct on appellant’s part that indicated clearly to 
the Scaggs heirs that he had abandoned any such con¬ 
tention, and the Scaggs heirs heard no more of such a 
contention until after the supplemental bill had been 
filed. 

The incident referred to seems possibly of sufficient 
importance to justify setting it forth at length: 

“In the latter part of July, or early in August, 
1912, witness, Woodward, on the street met Mr. 
Edwin L. Wilson, the examiner in this case, who 
said that Randle had paid him (Wilson) half 
of his charges in this case, but said that he ex¬ 
pected tin* persons represented by Merillat and 
the witness to pay the other half, an obligation 
that Randle had incurred under the supplemental 
agreement, because Randle had said to Wilson, 
the persons represented by Merillat and the wit- 
ness (Woodward) had not filed a certain plat. 
This was the first intimation that the witness 
{Wood ward) had of any contention on the part 
of Randle that the parties represented by Meril¬ 
lat and the witness were under any obligation to 
file a plat before security teas given for the execu- 








ti<>„ of the contract. On the same day, witness 

• ailed on Handle, and urged him to go ahead with 
his part of it, and Handle suggested that the 
pait\ of the first part to the supplemental agree¬ 
ment, those represented b.v Merillat and the wit¬ 
ness (Woodward I, ought first to tile the plat re- 

• |Uired of them, because the filing of that plat 
was referred to in paragraph 1 of the supple¬ 
mental agreement. Witness (Woodward) then 
told Handle that he did not undertake to, or think 
it was proper, to construe a contract by first 
completing what was called for by paragraph 1 
and then proceeding to the next paragraph, and 
so on down numerically, and advised Randle that 
if he had any question as to the correctness of wit¬ 
ness’ position with respect to this matter, he 

( Handle) should consult his counsel and take his 
advice concerning it. Witness ( Woodward) sub- 
set/uentl)/ wrote a letter to Handle’s counsel , 
Obear. about the matter, and later learned that 
the examiner ( Wilson) had been paid.” (Record 
pages 133, 134.) 


The payment by appellant of ihe examiner's fees due 
from the Scaggs heirs, but which appellant had under¬ 
taken under the terms of paragraph eight of the supple¬ 
mental agreement to assume temporarily, was accepted 
by the Scaggs heirs as substantial and effective notice 
that appellant had receded from the position he had 
taken with respect, to the performance of the contract, 
and their views were strengthened with respect to this 
matter by reason of appellant’s failure to reply to Meril¬ 
lat s letter of .liiWf 30, 1912, in which the Scaggs heirs 
tendered themsefvesas ready to proceed with the perform¬ 
ance of their part of the agreement. (Record, Appeal 




Exhibit No. 24, pages 190, 191; pages 142 and 106.) 

Tin* fart that appellant had refused to pay the examin¬ 
er's fees due from the Seaggs heirs and had undertaken 
to justify such refusal on the ground that the Seaggs 
heirs must tile the approved plat of the 30-acre tract 
before* hi* (appellant) proceeded with the execution of 
his contract, and the fact that after his conversation 
with Woodward, representing the Seaggs heirs, appel¬ 
lant did pay said examiners fees, were accepted by the 
Seaggs heirs as a substantial admission on the part of 
appellant that he was obligated to proceed with the 
execution of the contract without waiting for the tiling 
of tin* approved 30-acre tract and was the basis of sub¬ 
sequent action by the Seaggs heirs. Appellant's con¬ 
duct, it is respectfully submitted, is to be accepted in 
the nature of an estoppel, preventing him from resum¬ 
ing to the detriment of the Seaggs heirs his claim that 
tin* deposit of said approved 30-acre tract was a condi¬ 
tion precedent to the performance by him. 


ELEVENTH GROUND 


Throughout the opinion of the Court emphasis is laid 
upon the supposed fact that the tiling with the Wash¬ 
ington Loan and Trust ('ompany of the approved 30-acre 
plat by the Seaggs heirs was intended to be a condition 
precedent to performance of any part of the contract 
hv appellant. Certainly, if such had been the inten¬ 
tion of the parties, it would have been easy for them 
so to state; but they did not. Nor can your petitioners 
find support in the Record fin* the conclusion set out 
in the Court's opinion. The Court says: 


“This case turns entirely upon the supplemental 




contract, the only question being, Who, by its 
terms, was obligated as the moving party? We 
think tin* duty was clearly upon the Scaggs heirs. 
They agreed to cause the plat to be approved by 
Woodward, Luckett, and Merillat. This was the 
condition precedent to all other conditions and 
obligations of the parties." (Typewritten opin¬ 
ion, page 5.) 

There is, however, nothing in the contract indicating 
that the approval of said plat was regarded by any of 
tin* parties as a condition precedent to all other condi¬ 
tions and obligations. 


“Before In* (appellant) could carry out his part 
of tin* agreement, the owners were to put the 
land in condition to sell by tin* approval of the 
plat preparatory to its tiling for record.” (Type¬ 
written opinion, page 5.) 


Vet it has been shown that appellant was not obli¬ 
gated to subdivide any land whatsoever before sale; that 
the contract itself provided a comprehensive plan for 
the subdivision of the entire tract of 203 acres; that 
appellant was at liberty at any time to submit for ap¬ 
proval any alternative plan for the subdivision of said 
entire tract, and that in any event the plat that it was 
agreed to approve covered approximately but 30 acres, 
leaving approximately 173 unaffected by it in any way 
whatsoever. The record discloses no evidence of any 
obligation on the part of appellant to proceed first with 
the sale of the 30-acre tract affected by said plat, either 
under the agreed plan for subdivision or otherwise, and 
shows no notice from appellant to the Scaggs heirs of 
his desire to proceed first with the sale of said tract and 





in accordance with said agreed plan for subdivision. 

It therefore does not appear that the approval of said 

30-acre plat preparatory to its filing for record was 

necessary before appellant could carry out his part of 

the agreement even with respect to the subdivision and 

the sale of land. (Vrfainly it cannot be contended that 

the approval of said 30-acre plat preparatory to its being 

tiled for record was necessary before appellant could 

either tile the required securities, effect an assignment 

of his interest in the contract, or pay that share of the 

examiner's fees that Ik* had assumed solelv bv said con- 

•/ «. 

tract. The examiner’s foes were, as a matter of fact, 
actually paid by appellant, without the approval of the 
30-acre plat. Appellant not only discussed at various 
times and places details as to the securities to he given 
by him, but even went so far as to Undertake to exhibit 
certain properties upon which first mortgage notes were 
to be secured, which notes were to serve as the securities 
required by the contract; at another time he deposited 
a certified check for $2,800.00 for the purpose of getting 
into his possession promissory notes that would serve 
as satisfactory security; and in neither case did he 
allege that the absence of the approved 30-acre plat pre¬ 
vented him from acting. And the Record repeatedly 
shows that appellant, without waiting for the approval 
of tin* thirty-acre plat or without objecting because it 
had not been approved, proceeded to negotiations with 
various parties looking toward the assignment of his 
right under the contract, as provided for in paragraph 
6 thereof (Record, pages 56, 58; Record, pages 173, 175). 

In view of the foregoing statement it can hardly be 
said that the approval of the 30-acre plat preparatory to 
its filing for record was necessary before appellant could 
carry out his part of the agreement. 





The t’ourt, continuin 


g, says: 

“Before appellant was obligated to put up a 
| 10,1,1 or mortgage notes as collateral securities, 
it was the duty of the Seaggs heirs to have the 
plat approved by Woodward, Lockett and Meril- 
lat »nd deposited with the Washington Loan and 
Tnist < ompany, or other depository, for record 
coineidentlv with the Cook plat.” (Typewrit- 
ten opinion, page 0.) 


And again : 


“No action was required on the part of the 
appellant until the approval of the Seaggs plat 
*•" I Typewritten opinion, page 7.) 

It is respectfully submitted that in the absence of 
any express language to the contrary and in the ab¬ 
sence of any equities requiring a departure from es¬ 
tablished practice, it is the uniform interpretation of 
contracts and the uniform course of business to provide 
securities, where securities are specifically called for, 
before proceeding to actual execution of the terms of the 
contract. The very purpose of securities bespeaks this 
course, for it is to protect one or more of the parties to 
tin* contiact from loss that might otherwise accrue from 
its execution in a partial or imperfect manner. And it 
is respectfully submitted that there is no feature of the 
contract now under consideration that calls for de¬ 
parture from the established rule and pructiee. 

Appellant was amply protected against loss through 
the providing of the required securities, for the Seaggs 
heirs had long before vested in a trustee of appellant’s 
own selection the title to a tract of land owned bv them 
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exceeding many times in value the securities that it was 
provided that appellant should post. If after the pro¬ 
viding of such securities, the Scaggs heirs refused to 
comply with any portion of their contract, appellant was 
amply protected. He was further protected in his right 
to proceed to the sale of any or all of the land unsub¬ 
divided, or to proceed to tin* sale of any or all of the 
land in accordance with the subdivision embodied in 
the contract, without even calling upon the Scaggs heirs 
or upon Woodward, Luckett or Merillat for approval. The v 

Scaggs heirs, on the other hand, but for the providing 
of securities by appellant, were absolutely without pro¬ 
tection for anv loss that might accrue to them bv reason 
of any action taken under the contract. There appears 
to be no equity calling for a departure in this instance 
from the established practice of providing securities 
before proceeding to the execution of the contract. 

Appellant's own conversations and conduct with re-, 
sped to the providing of securities, including as they, 
did a visit for the purpose of inspecting properties 
upon which such securities were to be based, including 
also the deposit of a certified check for $2,800 by ap¬ 
pellant in an abortive attempt to obtain first mortgage 
notes satisfactory within the meaning of the contract, 
clearlv indicate that in his mind as well as in the 
minds of the other parties to the contract, the first ac¬ 
tion to be taken was the providing of securities by him 
(the appellant), at least such interpretation of the 
intent of tin* parties to the contract seem to have been 
that entertained by appellant until after controversy 
had arisen and the supplemental bill had been filed for 
the enforcement of the agreement. 





TWELFTH GROUND 


S " ll "‘ ,llll . v *»<* thrown upon the conduct of ap- 
pclliint and of the Scaggs heirs in what might reason- 

ahlv he presumed .an effort in -nod faith to carry 

ont the terms of two contracts made deliberately and 
with great care. If as the Court savs: "‘The con¬ 
tract is clear, and not difficult of interpretation; and 
the duties of the parties are clearly expressed,” why 

were the parties unable to proceed, and why were they 
unwilling to do so? 

So far as the .Scaggs heirs, the owners of the land, 
are concerned, it would appear clear that they had every¬ 
thing to gain and nothing to lose by having carried into 
effect the contract they had entered into. The ion- 
tract is believed to have been an advantageous one to 
them, but whether advantageous or disadvantageous, 
they had proceeded far enough under it to have effectu¬ 
ally tied up in the possession of the trustee title to 203 
acres of valuable land, which the very existence of the 
contract prevented them from developing or marketing 
in any other way. And there is no evidence to show 
that the Scaggs heirs ever had under consideration since 
the execution of the original contract, June 10, 1900, 
any other project whatsoever for the marketing or devel¬ 
oping of this property. On the other hand, they were 

paying taxes, and for repairs, and receiving but scant 
returns for rent. 

It may be asked, on tin* other hand, however, why if 
appellant had deliberately entered into these two con¬ 
tracts, he desired to balk execution? Attention is there¬ 
fore called to the fact that under the original contract 
appellant was under no obligation whatsoever except in 
so far as he chose to subdivide, advertise, and sell the 
land, and then only to the extent of the money he put into 
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such subdividing, advertising, and marketing. (Record, 
page 22.) So long as he neither subdivided, advertised, 
developed nor marketed, he was without liability. And 
the same condition existed with the supplemental con¬ 
tract except for the provision in that contract with re¬ 
spect to tin* providing of securities by him. Whether 
he had or had not any motive for deferring or evading 
the execution of his portion of tin* contract with respect 
to subdividing, advertising, developing, and marketing, 
and with respect to the providing of securities, may pos- 
siblv be inferred from his efforts to relieve himself from 
liability and responsibility under the contract, presum¬ 
ably at a considerable profit to himself, through the as¬ 
signment of his rights under the contracts to some one 
else, apparently a corporation developed for the purpose 
of taking said contract over. 

Woodward testified as follows: 

% 

“Randle on various occasions told the witness 
that he, Randle, was endeavoring to interest capi¬ 
tal in the new real (‘state corporation he was try¬ 
ing to organize, and that when that corporation 
was organized he was planning to put the Seaggs 
tract in as a part of the capital, paying the owners 
of the Seaggs tract in the stock of the company. 
Witness (Woodward) objected to Randle on the 
ground that such a procedure was foreign to the 
purpose of the agreement and insisted that the 
agreement should be carried out and the capi¬ 
talization of the company not be allowed to in¬ 
terfere with it.” (Record, page 133.) 

Merillat testified: 


“Witness (Merillat) urged Randle to put up 
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the securities at a number of interviews, and 
Handle in reply broached some proposition which 
lie had, contemplating the formation of a large 
real estate company, with some indefinite propo¬ 
sition that witness* clients get some cash and 
stock in the corporation that was proposed.’* 
(Kecord, page 140.) 

“After what has been related, witness (Meril- 
lat» railed Handle up by telephone and had quite 
a few talks with him, getting after him quite a 
number of times to carry out the terms of his 
agreement. 1 sually at one stage or another Han¬ 
dle broached the project of his real estate cor¬ 
poration ami wanted to modify the agreement 
that had been made so as to have the owners of 
the Scaggs land take stock in the corporation and 
a small amount of cash. This, however, was never 
agreed to." (Record, page 141.) 

Woodward testified: 

"After the discussion of tin* proposed substitu¬ 
tion of the securities. Handle mentioned on num¬ 
erous occasions that he was developing a plan 
whereby tin* payment of the Scaggs land would 
be a certain amount of money and certain stock 
in a proposed corporation that Handle was or¬ 
ganizing." (Record, page 171.) 

Mori Hat testified: 

“Since the execution of the supplemental agree¬ 
ment, Handle has repeatedly broached various 
schemes or propositions looking toward the dis¬ 
posal of the Scaggs property in some other way. 




and witness has several times said to him that he 
ou^ht to carry out the agreement he already had 
before considering new schemes/' ( Record page 
174.) 

Merillat testified further: 

“About the time the power of attorney was 
executed (November, 1912), Randle approached 
the witness (Merillat) to have the Scaggs tract 
go into the National Realty Company, as was 
evidenced by a carbon copy of a paper which wit¬ 
ness ( Merillat ) presented, but which he never as¬ 
signed or assented to, having in mind the assign¬ 
ment of such interest as Randle had in the Scaggs 
contract to the National Capital Realty Com¬ 
pany/’ (Record, page 175; Appeal Exhibit, No. 
41, page 205.) 

Under date of May X, 1912, appellant wrote to Wood¬ 
ard, as follow's: 

“1 am ready now to make the Scraggs heirs a 
proposition to put their property into a company. 

I am sure you w ill be highly pleased when I ex¬ 
plain to you the details. This w’ill do aw'ay with 
all agreements and complications and prevent, I 
believe, any future litigation from every source. 

“I leave for Washington this afternoon, and 
will call on you the early part of next week and 
hope to have your hearty cooperation in bringing 
the matter to a speedy confirmation. Yours 
very truly, (Signed) Arthur E. Randle." (Rec¬ 
ord; Appeal Exhibit No. 32, pages 198, 199.) 



CONCLUSION 


It is respectfully submitted that the aforegoing Mo¬ 
tion should he granted and a rehearing had in the above- 
entitled cause. 

Daniel \V. O'Donoghue, 
William C. Woodward, 
Abthir A. Alexander, 

Attorneys for William C. Woodward , individually and 
as trustee , . 1 /. Lavinia Elliott , Willie 8. 8cagys and 
Sal lie E. Scayys , his wife , Appellees. 
















